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Preface

This guide sets out and explains on both a technical and practical level, the remedies available
to taxpayers to challenge/dispute assessments raised, and decisions taken by SARS. It also
provides guidance on typical grounds which arises from the Tax Administration Act, 2011
(“the TAA”) itself for disputing an assessment and decisions by SARS. Every effort was made
to comment on and provide the law and practical guidance on prescribed forms and processes
as at the end of July 2020. A set of draft rules were published by SARS in 2018 which proposes
various changes to the rules governing the objection and appeal remedy detailed in chapters 7
to 11 of this guide. These draft rules have not been finalised and are not in force as at July
2020. Where the draft rules propose changes to the version of the rules discussed in chapter 7
to 11, this is nevertheless mentioned where considered relevant. It should be noted that changes
proposed in the draft rules are subject to further change. Amendments have also been pro-
posed to the TAA in the Draft Tax Administration Laws Amendment Bill, 2020 published for
comment in July 2020. To the extent that the draft bill proposes changes to sections of the
TAA discussed in this guide, such changes were mentioned. It should however be noted that
proposed changes in the draft bill are subject to change.

I would like to thank the following people for their assistance and contributions:

« Liezl Zwart, for her internal review, comments, suggestions, research and initial edit of the
work. Liezl was also responsible for preparing initial drafts of various sections of the work,
in particular in chapters 2, 4, 6, 10 and 11 and various templates insofar as they relate to
court procedures.

«  Wikus Swart for his internal review, comments and suggestions.
« Surene Theron for internal formatting and support.

I would also like to thank my publisher, LexisNexis, for their support and assistance.
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Introduction and overview 5

1.1 Introduction

SARS, in carrying out its duties, routinely raises assessments on taxpayers and makes decisions,
both of which could adversely affect taxpayers. The Tax Administration Act! (TAA) and the
Promotion of Administrative Justice Act? (PAJA), read with the Constitution,® prescribe the
rules SARS must abide by in making decisions, raising assessments and otherwise executing
its functions as a statutory body.

In practice, assessments raised, decisions made and other actions by SARS are not necessarily
always in line with the prescripts of the TAA or PAJA. Both the TAA and PAJA provide tax-
payers with remedies to challenge potentially incorrect assessments, decisions or other actions
by SARS.

The chapters that follow will seek to explain the applicable rules, procedures, dispute resolu-
tion processes and remedies relating to interactions between SARS and taxpayers, including
the rules applicable to the raising of an assessment and the making of a decision and the
remedies available to a taxpayer under the TAA and PAJA (where relevant) to dispute or
otherwise challenge an assessment or decision by SARS.

It is, however, important to understand that the rules in the TAA which regulate the making of
decisions or the raising of assessments, as discussed in remaining chapters, apply only in re-
lation to tax Acts that are subject to the provisions of the TAA. Similarly, the remedies pro-
vided for in the TAA apply only to assessments raised and decisions made by SARS under tax
Acts that are subject to the TAA.

The paragraphs that follow list the tax Acts that are subject to the provisions of the TAA and
provide an overview of the remainder of the chapters.

1.2 Which tax Acts are subject to the TAA?

The tax Acts and specific provisions to which the TAA applies are as follows:*
—  the Union and Southern Rhodesia Death Duties Act;’

— the Transfer Duty Act;®

— the Estate Duty Act;’

— the Income Tax Act;?

_ the Value-Added Tax Act;’

—  section 39 of the Taxation Laws Amendment Act;'°

— sections 56 and 57 of the Income Tax Act;"!

Act 28 of 2011.

Act 3 of 2000.

Constitution of the Republic of South Africa, 1996.
S 4 of the TAA, read with the definition of ‘tax Act’ in s 1 of the TAA, read with s 4 and sched. 1 of the South
African Revenue Services Act 34 of 1997.

Act 22 of 1933.

Act 40 of 1949.

Act 45 of 1955.

Act 58 of 1962.

Act 89 of 1991.

Act 20 of 1994.

Act 21 of 1995.

S W -
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the Skills Development Levies Act;'?
the Unemployment Insurance Contributions Act;'?

sections 4 and 28 of the Exchange Control Amnesty and Amendment of Taxation Laws
Act;4

the Small Business Amnesty and Amendment of Taxation Laws Act;'”

the Second Small Business Amnesty and Amendment of Taxation Laws Act;'¢
the Diamond Export Levy (Administration) Act;'’

the Diamond Export Levy Act;'®

the Securities Transfer Tax Act;'’

the Securities Transfer Tax Administration Act;’

the Mineral and Petroleum Resources Royalty Act;?!

the Mineral and Petroleum Resources Royalty (Administration) Act;*

the Voluntary Disclosure Programme and Taxation Laws Second Amendment Act;?
the TAA itself;

the Employment Tax Incentive Act;?*

the Merchant Shipping (International Oil Pollution Compensation Fund) Administration
Act;?
the Merchant Shipping (International Oil Pollution Compensation Fund) Contributions
Act;26

any regulation, proclamation, government notice or rule issued in terms of the abovemen-
tioned legislation or any agreement entered into in terms of the TAA or the Constitution.

It follows that any assessment or decision made by SARS under any of the above Acts, or any
other relevant Act, regulation, proclamation, government notice or rule, is regulated by the
TAA and that the remedies available under the TAA, as discussed in the following chapters,
should be available to the taxpayer in respect of any assessment or decision made by SARS
under any of the above Acts.

It should be noted at the outset that, in terms of section 4(3) of the TAA, if, and to the extent
that, any of the Acts or provisions listed above is inconsistent with the TAA, the other Act or
provision will take preference. Such inconsistencies are not pointed out or discussed in any
detail herein.

Act 9 of 1999.

Act 4 of 2002.

Act 12 of 2003.
Act 9 of 2006.

Act 10 of 2006.
Act 14 of 2007.
Act 15 of 2007.
Act 25 of 2007.
Act 26 of 2007.
Act 28 of 2008.
Act 29 of 2008.
Act 8 0f 2010.

Act 26 of 2013.
Act 35 of 2003.
Act 36 of 2013.
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1.3 Overview of parts and chapters

The remaining chapters of this book are divided into three parts, to wit:
— Part I — Administrative grounds;

— Part I — The remedies; and

— Part III — The pay-now-argue-later rule.

Part I is aimed at highlighting SARS’s obligations under the TAA and PAJA and explaining
that SARS’s failure to comply with these obligations may form a basis on which taxpayers
may challenge SARS’s assessments or decisions, in addition to the grounds arising from the
other underlying tax Acts.

Part II details the remedies or mechanisms at a taxpayer’s disposal to challenge an assessment
or decision by SARS.

Part I11 consists of chapter 12, which explains the remedies available to a taxpayer to deal with
issues associated with the pay-now-argue-later principle.

1.3.1 Part I — Administrative grounds

Part I consists of chapters 2 to 5.

1.3.1.1 Chapter 2 — SARS’s pre-assessment obligations

Chapter 2 explains the rules under the TAA that SARS must abide by when SARS intends to
raise an assessment following an audit of a taxpayer. Since assessments raised by SARS fol-
lowing an audit often form the subject matter of a challenge by the taxpayer, it is important to
understand whether SARS has complied with its obligations and to understand the conse-
quences of SARS’s non-compliance: failure by SARS to comply with the prescripts of the
TAA may form a basis on which the taxpayer may challenge SARS’s assessment when
relying on the remedies detailed in Part I1.

1.3.1.2 Chapter 3 — Assessments and decisions

Chapter 3 analyses what exactly an assessment is. As assessments form the subject of most dis-
putes with SARS it is important to know what exactly an assessment is. Additionally, there are
certain rules that SARS must abide by when providing a taxpayer with a notice of assessment.
Failure by SARS to comply with these rules or obligations under the TAA may form a basis
on which the taxpayer may challenge an assessment when relying on the remedies detailed in
Part II.

1.3.1.3 Chapter 4 — Prescription

Chapter 4 contains a basic exposition of the circumstances under which SARS may ‘lift the
veil of prescription” and possibly issue an assessment in respect of a tax year or tax period that
has already prescribed. Chapter 4 explains what these circumstances are and indicates how, if
SARS does lift this proverbial veil despite not being entitled to do so under the TAA, SARS’s
non-compliance can form a basis on which the taxpayer can challenge the assessment, relying
on the remedies detailed in Part II.

1.3.1.4 Chapter 5 — Onus of proof

Chapter 5 contains a discussion of the onus of proof and of the significance thereof in the con-
text of tax disputes. In any challenge against an assessment or decision, the taxpayer, in so far
as he/she carries the burden of proof, will have to discharge that onus properly. Chapter 5 sets
out the circumstances under which taxpayers carry the burden of proving certain facts or cir-
cumstances and provides guidance on how they could go about doing so.
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SARS has certain obligations in raising an assessment despite the fact that the taxpayer carries
the burden of proof. These obligations are also addressed in chapter 5. It is important to know
what SARS’s obligations are when it carries the burden of proof in respect of certain things.
Failure by SARS to comply with its obligations could also form a basis on which the taxpayer
may seek to challenge an assessment when relying on the remedies discussed in Part II.

1.3.2 Part II — The remedies
Part II consists of chapters 6 to 11.

1.3.2.1 Chapter 6 — Remedies other than objection and appeal

Chapter 6 sets out the remedies, other than the remedy of objection and appeal in terms of the
TAA, of which taxpayers can avail themselves in seeking to challenge an assessment or de-
cision by SARS. Understanding what these other remedies are and when they are available is
important because they may often be more effective than the remedy of objection and appeal
and may in many cases be the taxpayer’s only option if the remedy of objection and appeal is
not available.

1.3.2.2 Chapters 7 to 11 — The objection and appeal remedy

Chapters 7 to 11 contain a detailed analysis of the objection and appeal remedy available to
taxpayers for challenging assessments or certain decisions by SARS.

1.3.3 Part III — The pay-now-argue-later rule
Part III consists of chapter 12.

1.3.3.1 Chapter 12 — Tax recovery and clearances

Chapter 12 sets out some possible remedies available to a taxpayer, which may assist in
alleviating the burden on the taxpayer of having to pay the full amount of tax assessed before
finalization of a tax dispute, and suggests possible ways of ensuring that the taxpayer is
nevertheless still shown on SARS’s records as being tax-compliant pending the outcome of
the tax dispute.



PART I

CHAPTER 2

SARS’s pre-assessment obligations

The practical context of this chapter

What is the relevance of SARS’s pre-assessment obligations in tax disputes?

Failure by SARS to raise an assessment in compliance with the prescripts of the Tax
Administration Act' (TAA) may render the assessment unlawful and invalid on proced-
ural grounds. Stated differently, procedural non-compliance by SARS could render the
merits of an assessment moot. If the assessment is found to be unlawful on procedural
grounds, it must be reduced. It is submitted that a taxpayer may raise procedural non-
compliance with the TAA against such an assessment in lieu of or in addition to other
available grounds by means of which the taxpayer can challenge an assessment (see
chapters 6 to 10 on these remedies).

In the context of an assessment following an audit, and subject to certain exceptions,’
SARS'’s pre-assessment obligations are as follows:

SARS must issue a notice of commencement of an audit;

SARS must issue progress reports throughout the duration of the audit, at certain
intervals;

SARS must issue a letter of audit findings before an assessment is raised; and

SARS must allow the taxpayer an opportunity to respond to the letter of audit find-
ings before SARS raises an assessment.

1 Act 28 of 2011. Any reference to a section of an Act, unless otherwise specified or unless the context clearly
indicates otherwise, is to be interpreted as a reference to the TAA.
2 An exposition of the exception to these requirements is given in the body of this chapter.

9
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2.1 Introduction

The significance of SARS’s compliance with the rules governing its pre-assessment obliga-
tions in terms of the TAA is often underestimated or overlooked in the context of tax dispute
resolution.

Case law suggests that whatever SARS did in the process leading up to the issuing of an
assessment can be used by the taxpayer to bolster a case to overturn an assessment or decision
by SARS. Failure by SARS to comply with the provisions of the TAA could render an assess-
ment unlawful, irrespective of the merits of the case. Stated differently, whether an amount is
taxable or deductible in terms of the underlying provisions of a tax Act (the merits of the case)
becomes irrelevant if failure to adhere to prescribed procedures results in the assessment’s not
having been lawfully and validly issued.

In this chapter, we consider what SARS’s pre-assessment obligations are in the context of tax
disputes and discuss the consequences for SARS of failing to comply with these obligations.
This also necessitates a discussion of the jurisdiction of the Tax Court, which is addressed in
the conclusion to this chapter.

2.2 The requirement to inform the taxpayer of the commencement of an
audit

In terms of section 40, SARS may select a taxpayer for audit, verification or inspection on the
basis of any consideration relevant to the proper administration of a tax Act, including a ran-
dom or risk assessment basis.

With effect from 17 January 2019, section 42(1) places an obligation on SARS to inform the
taxpayer, by way of notice, of the commencement of an audit.

The plain wording of section 42(1) suggests that the requirement to provide a notice of com-
mencement applies in relation to only an ‘audit’ conducted by SARS. In practice, SARS also
often conducts something it refers to as a ‘verification’. The TAA clearly distinguishes be-
tween an audit and a verification and indeed allows SARS to conduct verifications.

Neither the term ‘audit’ nor the term ‘verification’ is defined in the TAA. The word ‘audit’
can be defined as ‘an official examination and verification of accounts and records, especially
of financial accounts’* and the term ‘verification’ as ‘the process of research, examination,

3 The date of promulgation of the Tax Administration Laws Amendment Act 22 of 2018.
4 https://www.dictionary.com/browse/audit?s=t (accessed 8 June 2020).
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etc., required to prove or establish authenticity or validity’.> An ‘audit’ can also be construed
as ‘an official examination of the accounts of a business’® and “verification’ as ‘the process of
testing or finding out if something is true, real, accurate, etc.”’

The dictionary meanings of ‘audit’ and ‘verification’ are very similar. They can, however,
possibly be distinguished on the basis that ‘audit’ suggests an official examination whereas
‘verification” does not. While this distinguishing factor may, in context, be moot on the basis
that all verifications and audits conducted by SARS are ‘official’ examinations, it is submitted
that such an argument (a) loses sight of the context of the word ‘official’ in the definition of
the term ‘audit’” and of the context of the term ‘audit’ in the TAA and (b) would render the
word ‘verification’, as used in the TAA, superfluous, which is untenable.

In context, it is submitted that the term ‘official’ speaks to more formal, more directed exam-
inations by SARS, which means that an audit by SARS is a formal, directed examination. In
contrast, a verification is a general process of authentication with reference to, for example,
third-party data. Therefore, whilst the terms ‘audit’ and ‘verification’ are indeed similar, they
are not identical.

In the light of the above, it must follow that the requirement in section 42(1) of the TAA to
inform the taxpayer of the commencement of an ‘audit’ applies only to an ‘audit’ as referred
to in the TAA and not to a “verification’. It is therefore submitted that SARS must provide the
taxpayer with a notice of commencement of an ‘audit’ under section 42, but that it is not
required to do the same in the case of a ‘verification’.®

Example 2.1 — When a verification becomes an audit

SARS starts a verification process, after the submission of a corporate income tax
return (ITR14), in terms of which SARS asks the taxpayer to submit the supple-
mentary declaration called IT14SD. After the submission of the IT14SD, SARS
sends the taxpayer a letter specifically asking why certain items are considered de-
ductible, why certain items are not taxable, and why an understatement penalty
should not be imposed, and requesting relevant proof. It is submitted that when
SARS starts asking specific questions like these (but arguably even sooner), the
verification has changed into an audit and SARS must notify the taxpayer accord-
ingly in terms of section 42(1). '

https://www.dictionary.com/browse/verification?s=t (accessed 8 June 2020).
https://dictionary.cambridge.org/dictionary/english/audit (accessed 8 June 2020).
https://dictionary.cambridge.org/dictionary/english/verification (accessed 8 June 2020).

At least not in terms of the TAA. It should be noted, however, that SARS may be required to issue a notice of
commencement of verification under the provisions of other legislation, particularly in terms of the Promotion of
Administrative Justice Act 3 of 2000 (PAJA). In practice, SARS often issues a notice of verification.

003\ W
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Whilst SARS indeed often issues a notice of commencement of verification, such a notice
would not satisfy the requirement in terms of section 42(1) when the verification becomes an
audit. If a notice of commencement of verification were also to serve as notification of com-
mencement of an audit for the purposes of satisfying the requirement of section 42(1), the
terms ‘audit’ and ‘verification’ would have to have identical meanings, which, as has already
been established, they do not have.

It is submitted that SARS would still have to issue a notice of commencement of an audit,
regardless of whether it has issued a notice of commencement of verification, when the verifi-
cation changes into an audit. In practice, SARS does from time to time issue a notice of
commencement of an audit when a verification changes into an audit.

The notice of commencement of an audit should be issued at the commencement of an audit.
This raises the question, when exactly does an audit commence for the purposes of the TAA?

2.2.1 Timing of the notice

The word ‘commence’ is referred to but not defined in the TAA. Its dictionary meaning is ‘7o
begin; start’® or “to begin something’"°.

It follows that an audit for the purposes of the TAA commences at the start of an official
examination by SARS. The point at which an official examination starts may be difficult to
ascertain but not necessarily impossible. It is not inconceivable that, in practice, an official
examination may start long before the notice of commencement of an audit is issued. Such a
notice issued by SARS after the audit has already commenced would not, however, serve to
satisfy the requirement under section 42(1).

2.2.2 Content of the notice

In terms of section 42(1), the notice of commencement of an audit should be provided in a
form and manner as may be prescribed by the Commissioner for SARS by public notice.

At the time of writing, no public notice had been issued under section 42(1) of the TAA
regarding the content of such a notice. This has resulted in a situation where the taxpayer’s
constitutional rights and SARS’s constitutionally imposed obligations,!! as given effect to
under section 42(1) of the TAA, are in force while no public notice is available to prescribe
exactly what should be done to give effect to section 42(1).

In the absence of a public notice, the underlying governing principles of administrative fair-
ness'? should dictate the contents of the notice of commencement of an audit (‘the notice of
commencement’). In the premise, consideration should be given to section 33(1) of the Consti-
tution, read with the relevant provisions of PAJA, in determining the minimum requirements
in respect of the contents of the notice.

On the basis of the above, it is submitted that the notice of commencement, although it may
vary according to the circumstances of each case, should contain at least the following to
satisfy the constitutional requirement of just administrative action:

— a statement informing the taxpayer of the commencement of the audit and the basis on
which the taxpayer has been selected for audit — in other words, the notice must state

9 https://www.dictionary.com/browse/conunence?s=t (accessed 8 June 2020).
10 https://dictionary.cambridge.org/dictionary/english/commence (accessed 8 June 2020).
11 In terms of the Constitution of the Republic of South Africa, 1996.
12 As enshrined in s 33(1) of the Constitution and given effect to by PAJA, which was enacted in terms of s 33(3)
of the Constitution.
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whether the taxpayer has been selected for audit on a random basis, a risk assessment basis
or another consideration relevant to the proper administration of a tax Act;'?

— a statement specifying the exact scope of the audit, including information such as the tax
year(s) or tax period(s) in question and the type(s) of tax under audit;

— a brief explanation of the process and SARS’s proposed next steps; and
— any other relevant information based on the circumstances of the case.

2.2.3 The exception to the requirement to issue a notice of commencement

In terms of section 42(5), SARS is not required to provide a notice of commencement of an
audit if a senior SARS official has reason to believe that providing the notice of commence-
ment would impede or prejudice the purpose, progress or outcome of the audit. It is submitted
that the onus of proving that the issue of the notice would impede or prejudice the purpose,
progress or outcome of the audit will rest on SARS.

2.3 The requirement to issue progress reports

Section 42(1) of the TAA places an obligation on SARS to provide the taxpayer with a report
indicating the stage of completion of the audit. These progress reports must be in the form and
manner prescribed by the Commissioner for SARS by public notice. The public notice so
issued and in force at the time of writing, Notice 788, '* states the following:

‘1. General

1.1 Any word or expression contained in this notice to which a meaning has been
assigned in a “tax Act” as defined in section 1 of the Tax Administration Act,
2011 (Act No. 28 of 2011) (“the Act”) has the meaning so assigned, unless the
context indicated otherwise.

13 Arguably, SARS should also state what the risk assessment is that led to the selection of the taxpayer for audit.
Similarly, if SARS states that it has selected the taxpayer for audit on another consideration relevant to the proper
administration of a tax Act, it must state what that other consideration is. If SARS were not required to do so, it
would create opportunities for SARS to abuse its powers under s 40 — see in this regard Carte Blanche Market-
ing CC and Others v Commissioner for the South African Revenue Service (26244/2015) [2017] ZAGPPHC 253
(26 May 2017).

14 1 October 2012, GG 35733.
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1.2 In this notice, ‘commencement date’ means the date that the Act comes into op-
eration in terms of section 272(1) of the Act.

2. Due dates for reports

A SARS official involved in or responsible for an audit instituted before but not
completed by the commencement date or instituted on or after the commencement
date, must provide the taxpayer concerned with a report indicating the stage of
completion of the audit—

(a) in the case of an audit instituted before the commencement date, within 90 days
of the commencement date and within 90 day intervals thereafier; and

(b) in the case of an audit instituted on or after the commencement date, within 90
days of the start of the audit and within 90 day intervals thereafter, until the
conclusion of the audit.

3. Details of report
The report must include the following details as at the date of the report:
(a) A description of the current scope of the audit;
(b) The stage of completion of the audit; and
(c) Relevant material still outstanding from the taxpayer.’
Notice 788 clearly prescribes:
— when the first progress report falls due;
— the intervals at which subsequent progress reports fall due; and
— the minimum detail to be included by SARS in the progress report.

2.3.1 The timing of progress reports

The timing of progress reports is clear from Notice 788. The first report is due 90 days from
the start date of the audit (or within 90 days from the date of commencement of the TAA, i.e.
1 October 2012, if the audit commenced before the TAA came into force) and subsequent
reports are due within 90-day intervals thereafter until the conclusion of the audit.

The days referred to in Notice 788 are calendar days as opposed to business days.'’ In other
words, days in this context include Saturdays, Sundays and public holidays and are counted
exclusive of the first day and inclusive of the last. If the last day falls on a Sunday or public
holiday, the last day is not such Sunday or public holiday but the first day thereafter that is not
a Sunday or public holiday.'®

The start of the audit is the date indicated on the notice of commencement of an audit (or an
earlier date, if the audit started before the date on the notice) (see paragraph 2.2, above).

2.3.2 The prescribed content of progress reports

Each progress report must contain the following details as at the date of the report:
— adescription of the current scope of the audit;

— the stage of completion of the audit; and

— relevant material still outstanding from the taxpayer.

15 Unless a tax Act contains a different definition of the word ‘day’ or ‘days’. See chap. 1 for a list of tax Acts.

16 Notice 788 states that any word or expression used in the notice has the meaning ascribed thereto in a tax Act as
defined in s 1 of the TAA (see the list of tax Acts in chap. 1). In the absence of a provision to the contrary in a
tax Act, the terms ‘day’ and ‘days’ should be interpreted, in accordance with s 4 of the Interpretation Act 33 of
1957, as calendar days unless the last day is a Sunday or a South African public holiday.
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Notice 788 does not define or otherwise clarify the amount of detail SARS must provide
regarding the description of the current scope of the audit or the stage of completion of the
audit.

The content of progress reports must comply with the standard of fair administrative action
referred to in paragraph 2.2.2, above. Notice 788 does not replace or in any way detract from
the taxpayer’s rights or SARS’s obligations under section 33 of the Constitution, read with
PAJA.

It is submitted that, depending on the facts and circumstances of the case, SARS should
include such detail in progress reports as is required for SARS to comply with the requirement
of administrative fairness. In this regard, it is submitted that the detail required in respect of
the scope and stage of completion for compliance with administrative fairness include at least
the following.

As regards the description of the current scope of the audit:
— the exact tax year(s) or tax period(s) in question;
— the exact tax type(s) in question in respect of each year or period;

— exactly what SARS is auditing in respect of the relevant tax year(s) or tax period(s) and tax
type(s) in question.

As regards the stage of completion of the audit, in respect of the tax year or tax period and tax
type under audit (as set out in the scope), whether:

— any audit work has been performed by SARS since the notice of commencement of the
audit (or since the previous progress report);

— what work has been performed since the notice of commencement of the audit (or previous
progress report), if any; and

— what work is yet to be performed.

It is submitted that statements on progress reports that indicate the stage of completion simply
as ‘execution’ or ‘in progress’ are too vague to satisfy SARS’s constitutional obligation keep
the taxpayer concerned duly informed. Such statements leave the taxpayer none the wiser as to
the actual stage of completion of an audit.

2.3.3 The exception to the requirement

In terms of section 42(5), SARS is not required to provide progress reports if a senior SARS
official has reason to believe that providing them would impede or prejudice the purpose,
progress or outcome of the audit. It is submitted that the onus of proving that the issue of
progress reports would impede or prejudice the purpose, progress or outcome of the audit
would rest on SARS.
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2.4 The requirement to issue a notice of audit findings

Section 42(2) of the TAA places an obligation on 'SARS to inform the taxpayer of the con-

clusion by SARS of its audit. Section 42(2)(a) states that when the audit is inconclusive SARS

must inform the taxpayer accordingly. s = Yy

When SARS identifies adjustments of a material nature, it must in terms of section 42(2)(b)

provide the taxpayer with a document. This document must contain: IEh -

— the outcome of the audit; and "o 1o

_the grounds of SARS’s proposed assessment or decisions (if that decision is a decision
referred tO‘ih_secgtijoh 1“04(2))._" st it i ' :

In practice, the document that must be issued by SARS in terms of section 42(2)(b) is often

called a ‘letter of audit findings’. References to a letter of audit findings must henceforth, for

the purposes of this chapter and others, be construed as meaning the document to be issued in

tennsofsectipn‘42(2)(b).' i e o s

As ,stated.above',ﬂthe requirement to issue the letter of audit findings arises only if SARS

identified adjustments of a material nature. No materiality number is provided, and no factors

are listed in the TAA to establish whether an adjustment is material.

The dictionary meaning of the word ‘material’ is ‘important or having an important effect’ .\
The word ‘important’ is in turn defined as ‘having great effect or influence’.'® From these def-
initions and in the context of section 42, it can be inferred that an adjustment will be ‘material’
if it could have a great effect or influence. 1 BEYY gin 2HAZ 2

It could not have been the intention of the legislature for the materiality of an adjustment to be
measured from SARS’s perspective. It is therefore submitted that the potential effect of an
adjustment on the taxpayer must be great for the adjustment to be material.

i

17 https://dictionary.cambridgc.org/dictionary/english/material (accessed 12 August 2020).
18 https://dictionary.cambﬁdge.org/dictionary/english/impomt (accessed 12 August 2020).
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The test for whether an adjustment could have a ‘material’ effect on a taxpayer is, it is submit-
ted, subjective and is therefore not something a SARS official can easily determine. This may
be the reason why SARS seems, in most cases where adjustments are proposed, to issue a
letter of audit findings.

2.4.1 Prescribed content of letters of audit findings
As stated above, the letter of audit findings must contain:

— the outcome of the audit; and

— the grounds for a proposed assessment or decision.

As regards the outcome of the audit, it is submitted that it would be sufficient for SARS
simply to state that it has identified adjustments of material nature. This must then be read
with SARS’s grounds for such proposed adjustments.

What exactly are ‘grounds for a proposed adjustment or decision’? In the case of Commissioner
Jfor the South African Revenue Service v Pretoria East Motors (Pty) Ltd," the SCA held that:

‘The raising of an additional assessment must be based on proper grounds for believing
that, in the case of VAT, there has been an under declaration of supplies and hence of
output tax, or an unjustified deduction of input tax. In the case of income tax it must be
based on proper grounds for believing that there is undeclared income or a claim for a
deduction or allowance that is unjustified. It is only in this way that SARS can engage
the taxpayer in an administratively fair manner, as it is obliged to do. It is also the only
basis upon which it can, as it must, provide grounds for raising the assessment to which
the taxpayer must then respond by demonstrating that the assessment is wrong.’

SARS is required to provide the letter of audit findings only if it intends to make adjustments
of a ‘material’ nature. A letter of audit findings is invariably a precursor to an additional
assessment, or at least to a proposed additional assessment or a decision that is subject to
objection and appeal in terms of the TAA. It follows that the words ‘grounds for the proposed
assessment or decision’ in section 42(2)(b) mean, in terms of the Pretoria East Motors case,
the proper grounds or, stated differently, the basis on which SARS believes that, in the case of
VAT, there has been an understatement of output tax or overstatement of input tax or, in the
case of income tax, that there is undeclared income or there are overstated expenses.

On a careful reading of section 42(2)(b), it is evident the grounds must be provided for a pro-
posed assessment or proposed decision referred to in section 104(2). In terms of section 104,
taxpayers may object to any assessment by which they are aggrieved®® and to ‘decisions’
referred to in section 104(2).>! Therefore the need to provide grounds would arguably arise
when an objection lies against such a ‘decision’ or assessment were SARS to proceed with
raising such an assessment or making such a ‘decision’.

In terms of rule 6 of the rules promulgated in terms of section 103 of the TAA,?? taxpayers are
entitled to request reasons for anything that is subject to objection and appeal in terms of
the TAA (being assessments and section 104(2) ‘decisions’). It is well established that the
reasons SARS must give a taxpayer in relation to such an assessment or ‘decision’ are what
was referred to in the judgment of the SCA in Commissioner for South African Revenue

19 [2014] 76 SATC 293 at para. 11.

20 Not all assessments are subject to objection and appeal — see chap. 7 below.
21 See chap. 7 for a more detailed discussion of s 104.

22 GN 550in GG 37819 of 11 July 2014.
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Service v Sprigg Investment 117 CC t/a Global Investment® as ‘actual reasons’ sufficient to
enable the taxpayer to formulate an objection.** It is submitted therefore that the grounds for
SARS’s proposed assessment must represent actual reasons: the factual and legal basis on
which SARS proposes to raise its assessment that will allow the taxpayer to formulate an
objection.

Section 96(2)(b) also uses the words ‘grounds for assessment’.”” In its guide titled Dispute
Resolution: Guide on the Rules Promulgated in terms of Section 103 of the Tax Administration
Act, 2011 (2nd issue, dated 20 March 2020),%¢ SARS states that in the context of section
96(2)(b) ‘Grounds ... generally mean SARS must provide the grounds that enable the taxpayer
to determine what has been decided. when. by whom and on what factual and legal basis’
(emphasis added).

2.4.1.1 Special rules for understatement penalties

In accordance with the principle laid down by the SCA in the Preforia East Motors case,?’
SARS is also required, in its letter of audit findings, to provide the proper grounds for the
imposition of a proposed understatement penalty.

In ITC 1926,%® the Tax Court held that SARS is required to provide clearly the facts on which it
relies for the imposition of an understatement penalty ‘in order to place [the taxpayer] in a
position to know the case that it must meet’. While the issue before the court was an exception
raised by the taxpayer against SARS’s rule 31 statement,” it is submitted that the same principle
should apply to letters of audit findings.> It follows that SARS is required in a letter of audit
findings to provide the facts on which it bases the imposition of an understatement penalty.

It is not uncommon, in practice, for SARS not to state explicitly the grounds for the imposition
of an understatement penalty in a letter of audit findings, presumably because the grounds
must be deduced from the letter read as a whole. In this regard is worth noting that in the case
of ABC Trust v Commissioner for the South African Revenue Service,’' a matter dealing with
prescription, the Tax Court held that:

‘the paragraphs relied upon by SARS in the finalisation of audit imply that the treatment of
capital gains in applicant’s 2012 return caused SARS to make an incorrect assessment that
did not reflect the full amount of applicant’s tax liability. ... in my view that was insuffi-
cient because in order to make an objection applicant should not be left with uncertainty
as to what SARS has given as its reasons ... What is to be implied from reasons expressed
may be ambiguous and subject to later dispute. Hence SARS should have made express in
its correspondence stating its reasons what it has clarified and rendered express in the
passages of its answering affidavit in these proceedings to which I have referred. 3

23 2011 (4) SA 551 (SCA), [2011] 3 All SA 18 (SCA), [2010] ZASCA 172 at paras 13 and 14.

24 See chap. 8 for a detailed discussion of the taxpayer’s right to request reasons.

25 For a discussion of s 96, see chap. 3.

26 See para. 5.1 of the Guide.

27 Commissioner for the South African Revenue Service v Pretoria East Motors (Pty) Ltd [2014] 76 SATC 293.

28 82 SATC 161.

29 See chap. 10 on rule 31 statements.

30 Interestingly, in this this case SARS argued that it had provided sufficient facts in its pleadings to allow the tax-
payer to make a case and that further comments on the facts were not required, as it was a matter of evidence to
be led in the court. The court responded as follows: ‘Absent the essential facts that SARS relies upon as to why
there is gross negligence, the pleadings will simply be a bare denial of gross negligence and that will not be
helpful for the purposes of explaining the true dispute that must be resolved on appeal’.

31 TAdm (00052/2018) (03 May 2019) at paras 28 and 29.

32 Although this passage deals with prescription, it is submitted that the same principle should apply to understate-
ment penalties because, as in the case of prescription, SARS bears the onus of proving the facts on which it relies
for the imposition of an understatement penalty.
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In light hereof;, it is submitted that it will not suffice for SARS to force the taxpayer to deduce
the facts on which SARS bases the imposition of an understatement penalty. It is submitted
that SARS must expressly state the facts on which it bases the proposed imposition of an
understatement penalty and that in the case of such a penalty SARS is required to provide
more than merely the ‘actual reasons’ for the imposition of an understatement penalty. This
distinction in the amount of detail SARS is required to provide in respect of understatement
penalties is justified, it is submitted, because in terms of section 102(2) SARS bears the onus
of proving the facts on which it intends to impose an understatement penalty.*

2.4.1.2 Special rules in the case of proposed assessment after prescription

For the same reasons as those provided in paragraph 2.4.1.1 above, it is submitted that SARS
has to state expressly the basis on which it intends to lift the veil of prescription.** Further-
more, SARS will have to demonstrate the existence of the objective facts that caused it to be
‘satisfied’ that there was fraud, misrepresentation or non-disclosure of material facts on the
part of the taxpayer, which misconduct caused SARS to assess incorrectly the amount of tax
paid, resulting in loss to the fiscus, in the period of three or five years from the date of the
original assessment.

This, it is submitted, is also necessary in the light of the fact that, as explained in chapter 4, the
objective existence of misrepresentation, non-disclosure of material facts, or fraud is a prereq-
uisite for the raising of an assessment post-prescription. Moreover, this distinction in the
amount of detail SARS is required to provide in respect of prescription is justified, it is sub-
mitted, because SARS bears the onus of proving that the requirements for lifting the veil of
prescription have been satisfied.?

2.4.1.3 Special rules for estimated and jeopardy assessments

In the case of an estimated assessment,*® SARS has to provide the reasons why it believes its
proposed assessment is reasonable. Again, something more is required than mere actual
reasons in the letter of audit findings. It is submitted that SARS has to state expressly, in its
letter of audit findings, why it believes its estimated assessment is reasonable. The distinction
here is, it is submitted, again justified because SARS bears the burden of proving, on a balance
of probabilities, that an estimated assessment is reasonable in terms of section 102(2).%7

SARS also, in terms of section 94(3), bears the onus of proving that making a jeopardy assess-
ment is reasonable.*® It follows that, if a jeopardy assessment is proposed following an audit,
SARS has to state expressly in the letter of audit findings why the making of the jeopardy
assessment is reasonable.

33 See chap. 5 on onus of proof.

34 See chap. 4 for a discussion of the circumstances under which SARS may reopen a prescribed assessment.
35 See chap. 5 on onus of proof.

36 See chap. 3 on the different types of assessment.

37 See chap. 5 on onus of proof.

38 See chap. 3 on the different types of assessment.
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39 A finalisation letter is the letter issued by SARS in practice, after the taxpayer has responded to the letter of audit
findings (often seemingly to comply with s 96(2) — as to which, see chap. 3).
40 (2017/44380) [2017] ZAGPJHC (28 November 2017) at para. 11.
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2.4.2 The exception to the requirement

In terms of section 42(4) of the TAA, a taxpayer may waive the right to receive a letter of
audit findings. In terms of section 42(5), SARS is not required to provide a letter of audit
findings if a senior SARS official has reason to believe that providing it would impede or
prejudice the purpose, progress or outcome of the audit. In these cases, however, SARS is
nevertheless required to provide the taxpayer with a document containing the grounds for
assessment or decision referred to in section 104(2), within 21 business days of raising the
assessment or making the ‘decision’. It is submitted that onus of proving that the issue of the
letter of audit findings before the making of the assessment would have impeded or prejudiced
the purpose, progress or outcome of the audit rests on SARS.

2.5 The taxpayer’s right to respond before an assessment is issued

In terms of section 42(3), SARS must afford the taxpayer an opportunity to respond to the
letter of audit findings. The taxpayer must be provided a period of 21 business days to re-
spond. Business days do not include Saturdays, Sundays or public holidays, nor do they
include th"el days between 16 December of a year and 15 January of the following year, both
inclusive.

Section 42(3) is silent regarding what exactly the taxpayer must respond to. It is submitted that
the taxpayer must respond by demonstrating why the grounds for assessment are wrong —
whether they are wrong because of an error in law and/or of fact. It is submitted that the tax-
payer would be in a position to do this only if the grounds for the proposed assessment or
‘decision’ were provided to the taxpayer in the manner set out in paragraph 2.4.1 above.

2.6 Requirements specific to field audits

continued

41 See the definition of “business day’ ins 1.
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The term *field audit’ is not defined in the TAA. It is submitted that a field audit is different

from a normal audit only in that it is an audit conducted off SARS’s premises at the premises

of the taxpayer. The requirements specific to a field audit are listed below.

_ The SARS official must be authorised by a Senior SARS official to conduct a field audit
(section 41(1)). ' '

— The SARS official must always produce the authorisation (sectibn’ 41(2)), not only when
called upon to do so. —— — :

— Unless the taxpayer waives this right, SARS must, if it requires specific information during
its field audit, notify the taxpayer by way of notice 10 business days in advance of the spe-
cific information it will require to conduct its audit. This notice must also include:

« the place at, date on and time at which the audit is due to start at the taxpayer’s
premises; and

« the initial basis and scope of the audit.

2.7 The consequences of SARS’s failure to abide by these requirements
In ITC 1921,** SARS raised additional assessments to:

_ disallow certain farming-related expenses which the taxpayer had claimed in his tax return;
and

— tax a lump sum received by the taxpayer as other income rather than as a severance benefit.

SARS failed to provide the taxpayer with progress reports and failed to issue its letter of audit
findings as required under section 42.

42 81 SATC 373.
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The issues to be decided in the Tax Court, in so far as they are relevant here, were whether the
audit conducted by SARS and subsequent assessments were valid.

The court held that SARS’s failure to provide a letter of audit findings and to provide progress
reports ‘offends the conmstitution and the principles of legality’. The reason for this is that,
according to the court, ‘Sections 40 and 42 of the Tax Administration Act, No. 28 of 2011 ...
clearly give effect to and echo the administrative justice provisions set out in section 33 of the
Constitution’.

The court concluded that because SARS failed to comply with sections 40 and 42 of the TAA,
and therefore with the Constitution, SARS’s ‘decision to conduct an additional assessment
without notice, must be set aside as it does not comply with the peremptory prescripts of the
applicable legislation and it is also constitutionally unsound. In the circumstances, the as-
sessment is found to be invalid’.

It follows from this judgment that the provisions of the TAA discussed in this chapter are
aimed at giving effect to the Constitution. In /7C 1921, SARS failed to adhere properly to the
constitutional principle of just administrative action and, because it also failed to abide by its
own rules, was perhaps the author of its own fate. The case reinforces the point that it is
imperative for SARS not only to succeed on the merits of a tax case but also to follow admin-
istratively fair procedures in raising an assessment. Stated differently, SARS must abide by its
own rules. Whether the farming expenses properly ranked for deduction in the /7C 1921 case
was, owing to SARS’s procedural non-compliance, irrelevant, and the additional assessment
was invalid irrespective of the merits.

In the case of Nondabula v Commissioner for SARS,* the High Court held that SARS:

‘is a creature of statute and as such it must operate within the four corners of the statu-
tory provisions which empower it. [SARS] is governed by and operates in terms of the
[TAA]. It therefore cannot do anything not specifically provided for in [the TAA] or
some other legislation nor can it conduct itself contrary to the provisions of the [the
TAA]’ (emphasis added).

‘In failing to [comply with the prescripts of the TAA, SARS] acted unlawfully and un-
constitutionally’.

In this case, the fate that had befallen SARS was that it was not entitled to take any collection
steps against the taxpayer. It is worth noting that the court was not called upon to make a
determination on the validity of the assessment but asked to interdict SARS from taking
collection steps in respect of a notice of assessment that did not comply with the prescripts of
section 96.%

In the light of this, it is submitted that the following actions by SARS may render unlawful
any additional assessment raised pursuant to an audit:

— failure to issue a notice of commencement of an audit;

— the issue of a deficient notice of commencement of an audit;
— failure to issue progress reports;

— the issue of progress reports that are deficient or out of time;
— failure to issue a letter of audit findings;

— the issue of a deficient letter of audit findings;

43 79 SATC 333.
44 See chap. 3 for a discussion of s 96.
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— failure to allow a taxpayer at least 21 business days to respond or failure to provide an
opportunity to respond; or o It

— failure to comply with obligations in respect of a field audit.

2.8 Jurisdiction of the Tax Court/Tax Board

If an assessment is found to be invalid in consequence of SARS’s failure to comply with the
prescripts of the TAA, is the taxpayer allowed to raise SARS’s non-compliance in the Tax
Court or Tax Board? This question should be addressed because if it is answered in the af-
firmative the taxpayer can raise non-compliance with the TAA as a defence in its objection.*
It is evident from sections 109 and 117 that both the Tax Board and the Tax Court have juris-
diction over appeals. It should be noted that ‘appeals’ refers to appeals against assessments or
‘decisions’ by SARS that are subject to objection under section 104, in terms of the rules, and
not to appeals to court in the more commonly used sense of the word.**

45 See chaps 7 and 10 on objections and appeals.
46 See chaps 7 and 10 for a more detailed discussion of the jurisdiction of the Tax Court and Tax Board.
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Non-compliance by SARS with the provisions discussed in this chapter raises questions of
administrative law, which arguably fall to be considered by the High Court in terms an appli-
cation under PAJA, on the basis that such non-compliance arises before the making of an
assessment which is subject to objection and appeal. Stated differently, it could be argued that
the Tax Court does not have jurisdiction to hear appeals based on non-compliance by SARS
with its obligations before an assessment is raised, because it is the assessment itself (and not
the non-compliance by SARS before the assessment is raised) that brings the jurisdiction of
the Tax Court into existence. Suffice it to state for present purposes, however, that, as the
High Court held in the case of South Atlantic Jazz Festival v Commissioner, South African
Revenue Service:*

“‘The fact that the determination of the appeal might entail the tax court in considering
the legality of an administrative decision that was integral to the making of the assess-
ment does not deprive the court of its jurisdiction to decide the appeal. To interpret and
apply the legislation as requiring the dichotomous procedures enjoined in the argument
advanced on behalf of the Commissioner would in many cases defeat the very purpose of
the establishment of the specialist tax court. The jurisdiction of the tax court to deter-
mine tax appeals is conferred without any limitation in s 117(1) of the TAA. The court
must be taken to have been invested with all the powers that are inherently necessary for
it to fulfil its expressly provided functions.’

This was confirmed in Wingate-Pearse v Commissioner for the South African Revenue Ser-
iy 48
vice.

It is submitted that, in the light of the above, the Tax Court does indeed have jurisdiction to
hear appeals when the taxpayer’s objection is based on SARS’s failure to comply with its pre-
assessment obligations.*

47 2015 (6) SA 78 (WCC) at para. 23.

48 (29208/15) [2019] ZAGPJHC 218, 2019 (6) SA 196 (GJ), [2019] 4 All SA 601 (GJ) (17 July 2019) at para. 47.
See also Medox Ltd v Commissioner for the South African Revenue Service (49017/11) [2014] ZAGPPHC 98
(20 February 2014); Appellant Company (Pty) Ltd v CSARS IT 13950 (30 January 2017); Carte Blanche Market-
ing CC and Others v Commissioner for the South African Revenue Service (26244/2015) [2017] ZAGPPHC 253
(26 May 2017) and Carte Blanche Marketing CC and Others v Commissioner for the South African Revenue
Service (26244/2015) [2020] ZAGPJHC 202 (31 August 2020).

49 In 4 Way to Explore v CSARS [2017] ZAGPPHC 541, [2018] 80 SATC 211, the taxpayer launched a review
application under PAJA for an order to set aside certain VAT assessments raised by SARS, which application
was based on SARS’s failure to comply with its pre-assessment obligations. The following comment by the
court, at para. 37, is relevant: ‘it is also unfair on the one hand to raise an issue on review which the Applicant
did not insist on, or object to, and seemingly excused whilst on the other hand the process it has proceeded with
or taken against the assessment (Objection) is still pending. The Applicant has therefore not made a case for the
interference of the court before the valid internal process is finalised; see unreported judgment of this Division
in Medox v CSARS’ (emphasis added).




PARTI

CHAPTER 3

Assessments and decisions

The practical context of this chapter

The relevance of assessments and decisions by SARS

Assessments or decisions by SARS are ofien the focal point of a dispute with SARS.
Understanding what exactly an assessment is and what the taxpayer’s rights, and
SARS'’s powers and duties, are in respect of assessments and certain decisions is essen-
tial. An assessment that is not raised in accordance with the prescripts of the applic-
able rules is invalid.
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3.1 Introduction

The focal point of many disputes with SARS is an assessment raised or a decision taken by
SARS. Understanding exactly what constitutes an assessment is vital to understanding the
rules governing a challenge against such an assessment. The same holds true in relation to
decisions by SARS.

In addition, the Tax Administration Act' (TAA) prescribes rules by which SARS must abide
in raising an assessment. Failure by SARS to do so may form a possible ground to challenge
an assessment raised by SARS or to prevent SARS from taking collection steps in relation to
such assessment.

3.2 What is an assessment and what is the difference between an
assessment and a notice of assessment?

3.2.1 What exactly is an assessment?

In the case of Irvin & Johnson (SA) Ltd v Commissioner for Inland Revenue,* the court in-
terpreted the definition of ‘assessment’ as it read in the Income Tax Act,’ namely:* ‘the
determination of an amount upon which any tax leviable under this Act is chargeable’. The
Appellate Division, as it then was, held that an assessment is the mental process or act of
determining an amount but that such mental act or process becomes an ‘assessment’ only
when it is reduced to writing or, stated differently, when an expressed result of such mental
process is made.

In a later case, ITC 1740,° when the definition of ‘assessment’ read:

““assessment”’ means the determination by the Commissioner, by way of a notice of as-
sessment served in a manner contemplated in s 106(2)—

(a) of an amount upon which any tax leviable under this Act is chargeable; or
(b) of the amount of any such tax; or
(c) of any loss ranking for set-off; or

(d) of any assessed capital loss determined in terms of paragraph 9 of the Eighth
Schedule’,

the court held, with reference to the Irvin & Johnson case, that ‘what is required is at least a
purposeful act, one whereby the document embodying the mental act is intended to be an
assessment’ before there was an ‘assessment’ as then defined in the Income Tax Act® (ITA).

1 Act 28 of 2011. Unless the context indicates otherwise, any reference to a legislative provision is, for the
purposes of this chapter, a reference to the TAA.

1946 AD 483.

Act 31 of 1941.

S 1 of Act 31 of 1941.

65 SATC 98.

Act 58 of 1962.

AN AW



34 Practical Guide to Handling Tax Disputes

In the case of CSARS v South African Custodial Services (Pty) Ltd,’ the court, on the basis of
the judgments in /7C 1740 and therefore also of the judgment in /rvin & Johnson, held that a
letter issued by SARS setting out adjustments made by SARS constituted an assessment,
despite the fact that the letter clearly stated that ‘zax assessments will be issued fo [the taxpayer]
in due course’, such letter having reduced to writing the mental process followed by SARS —
that is, the determination made by SARS.

The definition of ‘assessment’ as it currently reads in the TAA also requires ‘determination of
the amount’. 1t is submitted that the jurisprudence discussed above in relation to previous
definitions of the same term still applies to the definition of ‘assessment” in section 1 of the
TAA, the current definition being very similar to previous definitions.

In practice, SARS often, especially following an audit, issues a letter called a ‘finalisation
letter’. A finalisation letter is typically issued after SARS has issued a letter of audit findings
as required under section 42(2)(b)® and after the taxpayer has duly responded as required
under section 42(3)° or failed to respond at all within the prescribed time period. Finalisation
letters, it is submitted, almost always constitute assessments in that they contain the expressed
result of the mental process followed by SARS and therefore a determination.

3.2.2 A notice of assessment vs an assessment

Section 96(1) of the TAA states that SARS must provide any person who has been assessed
with a notice of assessment and the minimum information that such notice must contain.'?

In practice, and especially in the context of tax disputes following an audit, an assessment is
not the same thing as a notice of assessment. An assessment (a determination) is typically
made in a finalisation letter or adjustment letter. The notice of assessment is the notice that
must be issued in terms of section 96 of the TAA in consequence of the assessment already
made (as contained in the finalisation letter). In practice, the notice of assessment is the
ITA34, VAT217 or EMP217 etc. issued by SARS. The notice of assessment and the assess-
ment itself are often the same thing, however, especially in the case of original assessments
(for example, when there is no audit and no additional assessment).

3.2.3 Each determination constitutes an assessment on its own

The definition of ‘assessment’ as it read prior to its amendment by Schedule 1 to the TAA was
further considered in First South African Holdings (Pty) Ltd v CSAR."" The facts of the case
may be briefly summarised as follows. The taxpayer’s taxable income was originally assessed
at R15 892 978 for its 2002 year of assessment; however, a balance of assessed loss in the
amount of R34 978 418 was carried forward from 2001. In the result, the taxpayer was origi-
nally in an overall loss position of R19 085 440 (R15 892 978 — R34 978 418). The original
notice of assessment, dated 17 July 2003, duly recorded such overall loss. SARS subsequently,
in an additional notice of assessment, dated 12 April 2006, disallowed the balance of assessed
loss carried forward from the 2001 year, which meant that the full amount of R15 892 978 fell
subject to tax.

Sometime after the additional notice of assessment had been issued, the taxpayer realised that
it had overstated its taxable income of R15 892 978. Accordingly, on 24 July 2007 it requested

74 SATC 61.

See chap. 2 for a discussion of this provision.

See chap. 2 for a discussion of this provision.

See para. 3.4 for a detailed discussion of the requirement to issue a notice of assessment.
73 SATC 221.

- O \0 00
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a reduced assessment under the now repealed section 79A of the ITA.'? SARS denied the
request on the basis that it was made more than three years after 17 July 2003, being the date
of the original notice of assessment. The taxpayer’s submission was that the request was made
well within three years from the 2006 additional assessment.

The court held that the assessment made by SARS in 2006 was a decrease of a balance of
assessed loss carried forward. The additional assessment did not contain a determination of the
taxable income of R15 892 978. The determination as to taxable income had already been
made in the 2003 assessment and had therefore become final through prescription in 2006." 1t
follows that the only assessment SARS makes in an additional assessment is of those things
that SARS changed from the original assessment to the additional assessment. The determina-
tions that SARS has not changed from the original assessment to the additional assessment
remain determinations made at the time of the original assessment even though the determina-
tions that did not change from the original assessment to the additional assessment is embod-
ied in the notice of the additional assessment.

This was again confirmed in the case of Computek (Pty) Lid v CSARS,'* in which a taxpayer
who objected to certain penalties raised by SARS sought, at appeal, to include in its appeal a
dispute against the capital tax giving rise to the penalties (which tax was not disputed in the
objection). The taxpayer argued that since it had objected to the entire VAT217/VAT notice of
assessment document, which included the capital tax, it was entitled to raise such new ground
at appeal. The court rejected this contention on the basis that, although the penalties and
capital tax were embodied in a single notice of assessment, they are separate assessments,
being a determination of penalties and a determination of capital tax respectively. Since the
taxpayer did not object to the determination of the capital tax, it was barred from raising that
determination at appeal.'

12 See chap. 6 for a discussion of s 93 of the TAA, which contains a provision similar to the now repealed s 79A of
the ITA.

13 See chap. 4 for a discussion of prescription.

14 75 SATC 104.

15 As to new grounds for appeal, see chap. 10.

16 See chap. 6.
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3.3 The different types of assessments

The TAA provides for different types of determinations or assessments that can be made by
SARS: | assessmentsv " made

— original assessments;

~ additional assessments;

— reduced assessmenté;

— estimated assessments;

— jeopardy assessménts; and

penalty assessments. " : ,
Each type of assessment listed above is discussed in detail bélow.

3.3.1 Original assessments
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Section 91 clearly distinguishes between self-assessment-type taxes such as value-added tax
and employees’ tax (being taxes where the relevant tax return incorporates a determination of
a tax liability) and other taxes that are not self-assessment-type taxes (SARS-assessment-type
taxes) such as income tax.'’

In relation to both types of cases, though, section 91 refers to an ‘original assessment’. The
term ‘original assessment’ is defined in section 1 to mean an assessment contemplated in
section 91. Neither the definition of the term in section 1 nor section 91 itself defines the
words ‘original assessment’. The word ‘assessment” means a determination as discussed in
paragraph 3.2.1, above. It accordingly stands to be determined what the word ‘original’ means
in this context.

Something that is ‘original’ is something ‘belonging or pertaining to ... a thing at its begin-
ning’'® or ‘existing since the beginning, or [that is] the earliest form of something’."? Tt is
submitted that an ‘original assessment’ should therefore be interpreted as being the first
determination of an amount of a tax liability or refund. It is worth noting that an assessment
does not constitute an original assessment simply because SARS, on the notice of assessment
(ITA34, VAT217, or EMP217), calls it an original assessment. An assessment is an original
assessment when it is the first determination of an amount of a tax liability, despite the fact
that the notice of assessment itself is called something else, as will appear from the analysis on
the different types of assessment discussed below.

3.3.1.1 Original assessments: Self-assessment-type taxes

In terms of section 91, the submission of the relevant return (for example, the VAT201 or
EMP201) itself is the first determination of a tax liability or refund — the original assessment.

If the taxpayer does not make such a determination as a result of not submitting the relevant
return, SARS can make an estimated assessment in terms of section 95, which estimated
assessment, being the first determination of a tax liability or refund, would also be an original
assessment.

An original self-assessment is also made by the taxpayer on payment of the relevant tax in
circumstances where the taxpayer is not required to file a return.

3.3.1.2 Original assessments: SARS-assessment-type taxes

The first assessment made by SARS following submission of a tax return is an original assess-
ment. It is the first determination of a tax liability or refund made by SARS. An original
assessment based on a SARS-assessment-type tax can be made only on the basis of either a
return to be submitted by the taxpayer under a tax Act or other information available or
obtained in respect of a taxpayer.

17 1t may be debatable whether corporate income tax is a self-assessment-type tax. Suffice it to state, however, that
the corporate tax return (ITR14) does not include a determination of tax liability but includes a determination of
the amount on which the tax liability will be determined through original assessment by SARS.

18 https://www.dictionary.com/browse/original ?s=ts (accessed on 10 June 2020).

19 https://dictionary.cambridge.orgdictionary/english/original (accessed on 10 June 2020).
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3.3.2 Additional assessments

Additional assessments commonly form the subject matter of a dispute between a taxpayer
and SARS. It is therefore important to understand when SARS can raise an additional assess-
ment. If SARS has raised an additional assessment contrary to the prescripts of the TAA, such
failure by SARS to comply with the prescripts of the TAA may well form a basis or ground
for disputing such assessment. It is also important to understand which part of a notice of
assessment constitutes the additional assessment. Furthermore, an additional assessment is
normally an assessment that is not fully based on a return submitted by a taxpayer, in which
case SARS is required to include specific detail in the actual notice of assessment.>’

In Commissioner for the South African Revenue Services v Pretoria East Motors (Pty) Ltd,*'
the court held that:

‘The raising of an additional assessment must be based on proper grounds for believing
that, in the case of VAT, there has been an under declaration of supplies and hence of
output tax, or an unjustified deduction of input tax. In the case of income tax it must be
based on proper grounds for believing that there is undeclared income or a claim for a
deduction or allowance that is unjustified. It is only in this way that SARS can engage
the taxpayer in an administratively fair manner, as it is obliged to do. It is also the only
basis upon which it can, as it must, provide grounds for raising the assessment to which
the taxpayer must then respond by demonstrating that the assessment is wrong.’

It is evident from section 92, read with the judgment in Pretoria East Motors, that an add-
itional assessment can be made only if (a) another assessment has already been made (whether
by way of self-assessment by the taxpayer or assessment by SARS) and (b) SARS has proper
grounds for believing that such other assessment does not reflect the correct application of a
tax Act, to the prejudice of SARS or the fiscus.

3.3.2.1 Meaning of ‘proper grounds’

It is submitted that ‘proper grounds’ means that SARS must have a proper factual and legal
basis for believing that the original assessment does not reflect the correct application of a tax
Act, to the prejudice of SARS or the fiscus. What if SARS does not have such proper grounds
but nevertheless proceeds to raise an additional assessment? It is submitted that in such a case
the additional assessment would have been issued u/tra vires — that is, outside the scope of any
empowering provision of the TAA — and would therefore be unlawful.?

20 See para. 3.4 below for a detailed discussion of this requirement.
21 (291/12) [2014] ZASCA 91 (12 June 2014), [2014] 3 All SA 266 (SCA), 2014 (5) SA 231 (SCA).
22 See Nondabula v Commissioner for SARS 79 SATC 333.
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1 e

ment, requests further information, typically in terms rule

3.3.2.2 Meaning of ‘prejudice to SARS or the fiscus’

In ITC 1908,** the court had to interpret the meaning of the words ‘any prejudice to SARS or
the fiscus® as used in the definition of ‘understatement” in section 221. The facts of the case, in
so far as they are relevant here, were the following:

— The taxpayer had paid provisional tax in respect of the year of assessment in question.

— When the taxpayer filed its corporate tax return for the same year, it declared itself
dormant and filed a so-called ‘nil return’. The taxpayer was assessed accordingly in the
original assessment.

— SARS investigated and raised additional assessment on the basis that the taxpayer was not,
in fact, dormant and had generated taxable income for the year of assessment in question.

— SARS imposed an understatement penalty.

The taxpayer argued that since it had paid the tax assessed by way of provisional tax, there
could be no prejudice to SARS or the fiscus from the submission of a nil return. While the
issue before the court was whether SARS could impose the understatement penalty, an under-
statement penalty can be imposed only if, amongst other requirements, SARS or the fiscus had
been prejudiced.

The court held that the prejudice to SARS was in the form of opportunity cost and resource
allocation occasioned by the investigation of the taxpayer. The prejudice to the fiscus, the
court held, was that the money had been paid to the provisional-tax account and, as a result,
could not be used by the fiscus in its budgetary process.

It follows that the words ‘prejudice to SARS or the fiscus” have an extremely wide meaning.
The meaning derived from /TC 71908 may be distinguished from the meaning of the expression
as used in section 92 on the basis that, in the context of understatement penalties, prejudice to
SARS or the fiscus must result from the taxpayer’s behaviour, such as an incorrect statement
in a return. The wording in section 92 requires the prejudice to result from the incorrect
application of a tax Act in an assessment. It is submitted therefore that opportunity cost and
resource allocation, for example, while indeed perhaps prejudicial to SARS, would not entitle
SARS to raise an additional assessment. The taxpayer’s incorrect assessment must cause
prejudice to SARS before SARS may raise an additional assessment.

3.3.2.3 SARS-assessment-type taxes: Original additional assessment

It is submitted that when SARS raises an additional assessment, such additional assessment will
be the first determination made by SARS, to the extent that it differs from the determination

23 For a detailed discussion of this rule, see chap. 9.
24 80 SATC 299.
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made by SARS in the original assessment. The additional assessment would therefore contain
an initial determination and would to that extent constitute an original assessment as contem-
plated in section 91.% This would be the case despite the fact that the relevant notice of
assessment calls itself an ‘additional assessment’.®

3.3.2.4 Self-assessment-type taxes: Original additional assessment

An assessment raised by SARS on a self-assessment-tax type after the taxpayer has already
submitted a return is an original additional assessment to the extent that SARS changes the
amounts from the first assessment to the second/additional assessment.?’

It is worth noting that such original additional assessments are not self-assessments but assess-
ments by SARS, despite the fact that they are made by SARS on a self-assessment-type tax.?

An assessment raised by SARS when the taxpayer has not yet filed the relevant tax return is
not an original additional assessment. It is simply an original assessment because additional
assessments can be made only when an assessment has already been made.

3.3.3 Reduced assessments

(2) SARS m may reduce an assessment‘ despzte the fact that no objection has been lﬂdged
g appeal noted

Sl £ F s Behoas e Siiis aag

Section 93(1)(a) to (c) provides for reduced assessments to be issued after a successful dispute
(that is, after an objection has been allowed or partially allowed, or when an appeal is success-
ful or partially successful), when settlement of a dispute between the taxpayer and SARS has
been reached (which could happen at any time during the dispute process) or when a taxpayer
wins a case on appeal to a higher court from the Tax Court and no further appeal lies against
the decision of that higher court.

Section 93(2) allows for these reduced assessments to be made without the taxpayer’s having
to lodge an objection or note an appeal. It is worth noting here that only SARS can make a
reduced assessment under section 93. It is submitted that there is no such thing a reduced self-
assessment by a taxpayer. The taxpayer must follow the remedies detailed in chapters 6 to 10
to move SARS to action under section 93.

A detailed discussion of section 93(1)(d) and (e) is contained in chapter 6.

25 Original assessments on SARS-assessment-type taxes can also be based on information available or obtained in
respect of a taxpayer (such as information in documents obtained during an audit).

26 This is important to understand considering, for example, the wording in s 99(1), which refers to an original
assessment. See also the First South African Holdings and Computek cases discussed in para. 3.2.3.

27 See in this regard the First South African Holdings and Computek discussed in para. 3.2.3.

28 This is important in the light of prescription rules, as to which, see chaps 4, 6 and 7.
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3.3.4 Jeopardy assessments

. v { i P by o anitee F e ha ¢ 4
Understanding when an assessment is a jeopardy assessment is extremely important in the
context of a tax dispute since, in terms of section 94(3), SARS bears the burden of proving
that the making of a jeopardy assessment is reasonable in the circumstances.? In addition,
when an assessment constitutes a jeopardy assessment, SARS is required to include specific
detail in the notice of assessment.*’

A jeopardy assessment is an assessment raised before the relevant tax return is due. For
example, SARS could raise a jeopardy assessment on income tax before the actual year of
assessment has passed or, in the case of VAT and employees’ tax, before the VAT/EMP201 is
due. SARS can do this only when the Commissioner is satisfied that collection of the tax
would be in jeopardy if SARS were to have to wait for the return to fall due. Such an assess-
ment would always be an original assessment. f HEZ ) i

33.5 Estimated assessments

29 In the case of a review application in the High Court. It is debatable whether SARS would bear the same onus in
the Tax Court seeing as s 94(3) seems to refer to review applications in the High Court. See chap. 5 on onus of
proof. Ie

30 See para. 3.4 for a detailed discussion of this requirement.
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Understanding when an assessment is an estimated assessment is vitally important in the con-
text of a tax dispute because, in terms of section 102(2), SARS bears the burden of proving
that an estimated assessment is reasonable.?' Furthermore, if the assessment is an estimated
assessment, there is specific detail that must be included in the notice of assessment.?

In addition, if an assessment is an estimated assessment raised in consequence of a taxpayer’s
failure to submit a tax return,?® the taxpayer will first have to submit the tax return before
being allowed to object against the assessment.** Lastly, knowing when an assessment is an
agreed estimated assessment is important because no challenge lies against such an assess-
ment. ¥

An estimated assessment can take the form of an original, an additional or a jeopardy assess-
ment. For an assessment to constitute an ‘estimated assessment’, it must be based on an
estimate.

The word ‘estimate’ is not defined in the TAA, however. Cambridge Dictionary defines the
verb ‘estimate’ as ‘fo guess or calculate the cost, size, value, etc. of something’.>® The verb
‘guess’ is in turn defined*®” as ‘to give an answer to a particular question when you do not have
all the facts and so cannot be certain if you are correct’. It follows that an estimated assess-
ment can be described as a determination made when SARS does not have all the facts and
cannot be certain that its determination is accurate. SARS can make such a determination only
when the taxpayer:

— has failed to submit a return; or

— has submitted a return or other information that is incorrect or inadequate.

;‘; PROPOSED CHANGE IN THE 2020 DRAFT BILL

The Draft Tax Administration Laws Amendment Bill, 2020, published for public
comment on 31 July 2020, proposes amending section 95 to allow SARS to issue
an estimated assessment when the taxpayer does not submit relevant material to
SARS even though SARS has requested the material at least twice. If eventually
promulgated in its current form, this amendment will be effective from the date of
promulgation. The draft bill is subject to change and no proposed amendments are
in force at the time of drafting.

An estimated assessment made under these circumstances cannot be a complete guess. It must
be based on information readily available to SARS.3®

Section 95(3) allows SARS to agree on an assessment with a taxpayer. This can be done only
when the taxpayer is unable to submit an accurate return. The ability to agree on an assess-
ment with SARS can be a useful tool to mitigate tax exposure proactively, given the rules
associated with the onus of proof.**

31 See chap. S for a detailed discussion of onus of proof.

32 See para. 3.4 for a discussion of the detail required.

33" Seesor.

34 See chaps 7-9 on objections.

35 See chaps 6 and 7.

36 https:/dictionary.cambridge.org/dictionary/english/estimate (accessed 10 June 2020).

37 https://dictionary.cambridge.org/dictionary/english/guess (accessed 10 June 2020).

38 See in this regard Africa Cash and Carry (Pty) Ltd v C:SARS 82 SATC 73, discussed in chap. 5. See chap. 5 also
on what would be reasonable.

39 See chap. 5.
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3.3.6 Penalty assessments

A percentage-based penalty (for example, a late-payment penalty or an underestimation-of-
provisional-tax penalty), a fixed-amount penalty (for example, a penalty for failure to submit a
tax return) and a reportable-arrangement and mandatory-disclosure penalty (for failure to
report a reportable arrangement) can be imposed only by way of a penalty assessment.*’

A penalty assessment is an assessment in respect of a penalty only or in respect‘ of both tax
and a penalty.*! Since a penalty assessment can be included in an assessment for tax, SARS
could raise the following types of assessment: i anivi

— an original assessment including a penalty assessment; -

— an additional assessment including a penalty assessment;

— an estimated assessment including a penalty assessment; and

- a j‘eopiardy assessment including a penalty aSsessmept. o

40 See chap. 6 for a more detailed discussion of the different types of penalty.
41 Definition of ‘penalty assessment’, s 208.
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3.4 SARS’s obligation to give notice of assessment and notice of a penalty
assessment

3.4.1 Notlce of assessment

Section 96(1) states that SARS must give any person who has been assessed notice of the
assessment. This notice must include:

— the name of the taxpayer;

— the taxpayer’s taxpayer reference number (or, one has been allocated, any other form of
identification);

— the date of the assessment;

— the amount of the assessment;

— the tax period in relation to which the assessment is made;

— the date for paying the amount assessed; and

— asummary of the procedures for lodging an objection to the assessment.

These items must be included in the actual notice of assessment. In practice, the notice of
assessment is the actual ITA34/EMP217/VAT217, etc.

Further, if the assessment being raised by SARS is either an estimated assessment in terms of
section 95%2 or an assessment that is not fully based on a return submitted by the taxpayer,*

42 See the discussion in para. 3.3.5.
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SARS must, in addition to the information required in terms of section 96(1), listed above,
also provide, in the notice of assessment itself (that is, in the ITA34/VAT217/EMP217, etc.), a
statement of the grounds for the assessment.**

When the assessment being raised by SARS is a jeopardy assessment, SARS must, in addition
to the information required in terms of section 96(1), also provide the grounds for believing
that the collection of the tax would otherwise be in jeopardy.*

3.4.1.1 Grounds for assessment and assessments not fully based on a return

It is submitted that most additional assessments are not fully based on a return submitted by a
taxpayer. It follows that, in most cases, when SARS raises an additional assessment it is
required, in terms of section 96(2), to include in the actual notice of assessment (the
ITA34/VAT218/EMP217) the grounds for the assessment.*®

Certainly, if the additional assessment contains a determination regarding the imposition of an
understatement penalty, the determination of the understatement penalty is not fully based on
a return submitted by the taxpayer. It is submitted that SARS must always, to the extent that
the notice of assessment includes an assessment of understatement penalties, include the
grounds for the imposition of the understatement penalty in the notice of assessment.

3.4.1.2 Notice of a penalty assessment

In terms of section 214, SARS must provide a person assessed to a penalty notice of such
penalty assessment. The notice may be provided in any format SARS may decide but must, in
terms of section 214,* include:

—  the non-compliance in respect of which the penalty is assessed and its duration;
— the amount of the penalty imposed;

— the date for paying the penalty;

— the automatic increase of the penalty; and

—  a summary of the procedures for requesting remittance of the penalty.

[continued from previous page]

43 See the discussion in para. 3.4.1.1.

44 As to the meaning of ‘grounds for assessment’, see chap. 2.

45 See para. 3.3.4 for a discussion of jeopardy assessments.

46 As to the meaning of ‘grounds for assessment’, see chap. 2.

47 See chap. 2 on grounds for assessment.

48 This section could possibly be interpreted as saying that SARS need not always provide such particulars as are
listed here because the words ‘in the format as SARS may decide’ as used in the section give SARS a discretion
as to what to include. Such an interpretation would, it is submitted, defeat the purpose of the section which, it is
further submitted, is aimed at giving effect to the Constitution, in particular to a person’s right to administrative
action that is procedurally fair.
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3.4.2 Notice of assessment if an assessment includes a penalty assessment

It is submitted that when an assessment includes a penalty assessment, SARS must, in the
notice, provide the taxpayer with those particulars, as is required under section 96, and with
the particulars provided for in section 214.

3.5 The consequences of SARS’s failure to give proper notice of
assessment or notice of a penalty assessment and the relevance
thereof in a tax dispute

In the case of Nondabula v Commissioner: SARS,* SARS failed to include the grounds for the
assessment in the actual notice of assessment, such assessment having been made under
section 95 (the assessment was an estimated assessment). The court held that in failing to do
so, SARS acted unlawfully and unconstitutionally.

It is submitted that should SARS fail to include any of the required details listed in section 96
or section 214 in its notice of assessment and/or notice of penalty assessment it would have
acted outside the four corners of the TAA and would have acted contrary to the Constitution.
It is submitted further that there is no legal basis for not complying with the prescripts of sec-
tion 96 for, as the court in the Nondabula case held, ‘the whole of section 96 is couched in
peremptory terms, meaning that ... [SARS] has no discretion when it comes to section 96°.

It is worth noting that the court in Nondabula did not declare SARS’s assessment unlawful or
unconstitutional. The court held that SARS’s omission or failure to comply with section 96
was unlawful on procedural grounds and granted a prohibitory interdict preventing SARS
from taking collection steps in respect of the amount assessed (which was the order sought by
the taxpayer in this case). It is debatable whether SARS’s failure to comply with the prescripts
of section 96 (or with provisions such as section 214, for that matter) would render its assess-
ment unlawful, especially in the light of the fact that an assessment is the determination of an
amount, whereas the notice is merely the document issued to notify the taxpayer of such
determination.

The purpose of a notice of assessment is, it is submitted, to give effect to section 33 of the
Constitution. If SARS fails to comply with section 96 and therefore fails to comply with the
Constitution, it is submitted that SARS’s assessment must be invalid and unlawful.

Furthermore, in the case of Singh v Commissioner: SARS,>® it was held that a tax debt arises
only at such time as notice of an assessment raised by SARS is provided to the taxpayer.’! It is
therefore submitted that if the notice of assessment is deficient because it does not contain all
the particulars prescribed by section 96 or section 214 where relevant, SARS would not be
allowed to enforce payment of such notice. Such deficient notice would, in effect, be unen-
forceable. In our experience, SARS will nevertheless try to enforce payment of such a defi-
cient notice of assessment, in which case the taxpayer may consider launching appropriate
proceedings in the High Court (as did the taxpayer in Nondabula).

49 2018 (3) SA 541 (ECM).

50 65 SATC 203.

51 This was confirmed in Top Watch (Pty) Ltd v Commissioner of the South African Revenue Service (2017/4557)
[2018] ZAGPJHC 466 (11 June 2018).
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3.6 Decisions

SARS’s ‘decisions’ can, in the context of tax dispute resolution, be broken down into two
categories:

— “decisions’ that are given effect to in an assessment (‘decision assessments’); and
“decisions’ that are not given effect to in an assessment (‘other SARS decisions’).

Decision assessments are governed by the rules for assessments.*?

Other SARS decisions can be further broken down into two sub-categories:

— other decisions that are subject to objection and appeal (‘objectionable other decisions’);
and

_ other decisions that are not subject to objection and appeal (‘non-objectionable other
decisions’).
Objectionable other decisions are those referred to in section 104(2).

Non-objectionable other decisions are all those other SARS decisions not referred to in section
104(2).%*

52 As to these rules, see paras 3.2 to 3.5.
53 A detailed discussion of these decisions is contained in chap. 7.
54 See chap. 6 for an analysis of the remedies available to challenge non-objectionable other decisions.
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PART I

CHAPTER 4

Prescription of assessments

The practical context of this chapter

The Tax Administration Act' (TAA) prescribes limited circumstances under which SARS may
alter an assessment that has already prescribed. In practice, SARS often alleges that circum-
stances under which it can alter a prescribed assessment exist and simply proceeds to alter the
assessment. Taxpayers should therefore understand what these circumstances are and how to
use prescription as a defence against such an assessment by SARS.

1 Act 28 of 2011. It should be noted that any reference to a legislative provision in this chapter is a reference to a
provision in the TAA unless the contrary is specifically indicated or is readily apparent from the context.

49
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4.1 Introduction

In the context of tax dispute resolution, prescription can be viewed from two perspectives:
from SARS’s perspective and from the taxpayer’s perspective.

When considered from the taxpayer’s perspective, the question should be whether the taxpayer
is barred from challenging an assessment because it has prescribed. The circumstances under
which a taxpayer would be barred from challenging an assessment as a result of prescription
are discussed in chapters 6 and 7 hereof.

When considered from SARS’s perspective, the question should be whether SARS was en-
titled to raise an assessment even though the original assessment had prescribed. The answer
to this question could form a possible basis for the taxpayer to challenge SARS’s assessments.
Stated differently, if SARS changes an assessment after the assessment has prescribed, the
taxpayer can rely on the defence that prescription precludes SARS from changing the assess-
ment. Effective use of this basis for challenging an assessment requires an understanding of
exactly when SARS can lift the proverbial veil of prescription.

4.2 When does an assessment prescribe?

Section 99(1) sets out when an assessment prescribes. Section 99(1) is discussed in chapters 6
and 7 in the context of when a taxpayer can no longer challenge SARS’s assessment because it
has prescribed. Section 99(1) is not discussed again in detail here, but a basic overview of the
prescription rules is necessary to place the rest of this chapter in context.

The prescription rules can be classified into two main types:
— time-period-type prescription rules; and
— assessment-type prescription rules.

These are briefly discussed below.

4.2.1 The time-period-type prescription rules

Section 99(1)(a) to (c) contains the time-period-type prescription rules. In terms of these rules,
an assessment prescribes after a certain amount of time has elapsed, or, stated differently,
when the assessment has reached a certain age. These time periods are:>

— three years from the date of issue of the notice of assessment, if the assessment is an
assessment by SARS (i.e. assessments that are not self-assessments — for example, assess-
ments on corporate income tax);’

- Example 4.1 — Prescription of SARS assessments

—
Taxpayer ABC (Pty) Ltd submits its ITR14 return consequent upon which SARS
issues a notice of assessment (ITA34) with an issue date of 1 June 2020. The
A notice of assessment will prescribe three years later, on 31 May 2020.

2 For the purpose of the time periods discussed below, the days between 26 March 2020 and 30 April 2020 should
not be counted (clause 7(1)(g) of the Disaster Management Tax Relief Administration Bill, 2020).
3 S 99(1)(a), read with the definition of ‘date of assessment’ in s 1. See chap. 3 on assessments.
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— five years from the date on which the taxpayer submitted a return which contains a deter-
mination of the tax liability (i.e. assessments that are self-assessments and for which a re-
turn must be submitted — for example, the submission of a VAT201); ¢

~ Example 4.2 — Prescription of self-assessment-type taxes — return required and
~ submitted

- Taxpayer ABC (Pty) Ltd submits its VAT201 return on 1 June 2020 in which it
declares its VAT liability to be R150 000. The self-assessment will prescribe on
31 May 2025.

— five years from the date on which SARS makes an assessment on a self-assessment-type
tax consequent upon the taxpayer’s failure to submit a return;’

@ Example 4.3 — Prescription of self-assessment-type taxes — return required and
§ not submitted

‘ Taxpayer ABC (Pty) Ltd fails to submit its VAT201 for VAT period May 2020.
§ - SARS accordingly raises an assessment on 1 July 2020. That assessment pre-
scribes on 30 June 2025.

— five years from the date of payment of the tax, in the case of a self-assessment-type tax
where no return need be submitted, or, if payment was not received, five years from the
effective date.®

4.2.2 The assessment-type prescription rules

The assessment-type prescription rules are contained in section 99(1)(d) and (e). In terms of
these rules, an assessment prescribes if the assessment is a specific type of assessment, irre-
spective of the age of the assessment. An assessment prescribes if:

— it was made on the basis of a practice generally prevailing at the date of the assessment;’

Example 4.4 — Assessment based on a practice generally prevailing — additional
| assessment

Company A is assessed to tax on an assessment in which SARS allowed certain
deductions incurred by the taxpayer under SARS’s Practice Note 31. The allow-
ance by SARS of the deductions was based on a practice generally prevailing and
therefore prescribed at the point in time when SARS issued the assessment, irre-
spective of the age of the assessment.

— itrelates to a dispute which has been resolved through objection and appeal.®

S 99(1)(b)(i), read with the definition of ‘date of assessment in s 1. See chap. 3 on assessments.
S 99(1)(b)(ii), read with the definition of ‘date of assessment” ins 1.

S 99(1)(c).

S 99(1)(d)(i).

S 99(1)(e).

(>R o WO T Y
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Example 4.5 — Assessment relating to a resolved dispute
Company A is assessed to tax on an assessment in which SARS disallowed certain
expenses. SARS allows the taxpayer’s objection and issues a reduced assessment
to give effect to SARS’s decision to allow the objection under section 93(1)(a).
The reduced assessment is issued in respect of a dispute which has been resolved
under chapter 9 of the TAA (objections and appeals)’ and accordingly prescribes
on the date on which it is issued, irrespective of the age of the assessment.

4.3 When can SARS raise an assessment despite prescription?

Section 99(2)(a) to (e) determine when SARS can alter an assessment irrespective of the age
of the assessment or of the assessment type. Stated differently, section 99(2)(a) to (e) set out
when SARS can change an assessment even though the assessment has prescribed.

As discussed in chapter 5, SARS bears the onus of proving that it may rely on section 99(2)(a)
to (e) to lift the proverbial veil of prescription. It is nevertheless extremely important that
taxpayers be aware of what the requirements are for SARS to lift the veil of prescription.
Taxpayers wishing to use prescription as a defence against an assessment by SARS must raise
it specifically as a ground for challenging the assessment.

4.3.1 Misconduct by the taxpayer — section 99(2)(a) and (b)

continued

9 See chaps 7-10.
10 See chap. 3.



56 Practical Guide to Handling Tax Disputes

Section 99(2)(a) apphes to assessments by SARS and section 99(2)(h) to self-assessments by
the taxpayer.'!

The requirements for sectlon 99(2)(a) to apply may be summarxzed as follows:

— SARS must be satisfied that the full amount of tax chargeable was not assessed (i.e. the
assessment SARS is seeking to change, and which has prescribed, must be incorrect);'?
and

— the reason why the assessment is incorrect is:
* ‘misrepresentation’; or _
« ‘non-disclosure of material facts’; or
. ‘fraud’.

The requirements of section 99(2)(b), which applies to self-assessments, are identical to those
applicable to assessments by SARS, with the notable exception that the misrepresentation or
non-disclosure must be either ‘intentional or negligent’ in the case of self-assessments.

The words ‘misrepresentation’, ‘non-disclosure of material fact” and ‘fraud” are not defined in
the TAA. The meaning of the word ‘fraud’ requires no further analysis, but what exactly
‘misrepresentation” and non-dlsclosure of material fact’ are warrants further mvestlgatlon

4.3.1.1 The meaning of mlsrepresentatlon

The word ‘misrepresentation’ is defined as ‘the act of giving false mformatxon about some-
thing or someone, often in order to get an advantage’."> To ‘misrepresent’ is ‘fo give a false
or misleading representation of usually with an intent to deceive or be unfair’'* or ‘to repre-
sent incorrectly, improperly, or falsely’."’

11 See chap. 3 on assessments.

12 Whilst the requirement that SARS be satisfied does not appear from the wording of s 99(2)(a), it has been stated
that SARS’s satisfaction is required when s 92 is read with s 99. See in this regard Wingate-Pearse v Commis-
sioner for the South African Revenue Service [2019] ZAGPJHC 2018, [2019] 4 All SA 601 (GJ), 2019 (6) SA
196 (GJ).

13 https://dictionary.cambridge.org/dictionary/english/misrepresentation (accessed on 22 June 2020).

14 https://www.merriam-webster.com/dictionary/misrepresent#other-words (accessed on 22 June 2020).

15 https://www.dictionary.com/browse/misrepresentation (accessed on 22 June 2020).
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A misrepresentation, then, in its ordinary meaning, is an act of providing false information or
making representations about something in a misleading way, usually with an intent to deceive
and often to gain an advantage. The ordinary meaning of the word suggests that the existence
of an intention to deceive or to get a benefit is not a prerequisite to the existence of ‘misrepre-
sentation’. Given the ordinary meaning of the word, a person who simply represents some-
thing in an incorrect way may be guilty of misrepresentation, irrespective of whether such
incorrect representation was provided in an attempt to mislead and irrespective of whether the
information was incorrectly provided in order to gain an advantage. Stated differently, the
ordinary meaning of the word suggests that providing incorrect or false information is suffi-
cient to conclude that someone has misrepresented something.

In ITC 1821,'s however, the court held, with reference to judgments in Natal Estates Ltd v
Secretary for Inland Revenue,"” and Kommissaris van Binnelandse Inkomste v Transvaalse
Suikerkorporasie Bpk,"® that:
‘[SARS)] bears the onus to establish the existence of the deception and the intent to de-
fraud in making a misrepresentation’ (emphasis added)

and that:

‘The mere fact the taxpayer’s witnesses may have been vague in some respect and that
she herself might have appeared uncertain on the witness stand falls far short of the
proof that would be required to hold that the appellant had set out o ... mislead the re-
spondent by failing to declare her income’ (emphasis added).

In Commissioner for the South African Revenue Service v Brummeria Renaissance (Pty) Ltd
and Others," the court held that:

‘It seems to me that these competing contentions must be resolved by having regard to
the purpose underlying ss 79(1) [now section 99 of the TAA] and 81(5) [now section
100 of the TAA], which is obviously to achieve finality. To uphold either of the Commis-
sioner’s contentions would undermine that purpose. It is obviously in the public interest
that the Commissioner should collect tax that is payable by a taxpayer. But it is also in
the public interest that disputes should come to an end — interest reipublicae ut sit finis
litium; and it would be unfair to an honest taxpayer if the Commissioner were to be al-
lowed to continue to change the basis upon which the taxpayer were assessed until the
Commissioner got it right — memories fade; witnesses become unavailable; documents
are lost. That is why s 79(1) seeks to achieve a balance: it allows the Commissioner
three years to collect the tax, which the legislature regarded as a fair period of time; but
it does not protect a taxpayer guilty of fraud, misrepresentation or non-disclosure’ (em-
phasis added).

It is submitted that in light of the jurisprudence on the now repealed section 79 of the Income
Tax Act (which jurisprudence, it is submitted, applies equally to section 99 of the TAA), the
presence of an intent to deceive SARS or to get a tax advantage is a prerequisite to the exist-
ence of misrepresentation.

If the presence of an intention to deceive SARS or to get a tax advantage were not a prerequis-
ite to the existence of a misrepresentation, any incorrect disclosure made by a taxpayer could
always be remedied by SARS after prescription on the basis of ‘misrepresentation’. Whilst
this may seem reasonable, such a conclusion contradicts the purpose of section 99, which, as

16 69 SATC 205.

17 1975 (4) SA 177 (A).

18 [1986] ZASCA 140.

19 [2007] ZASCA 99, [2007] SCA 99 (RSA), [2007] 4 All SA 1338 (SCA), 2007 (6) SA 601 (SCA).



58 Practical Guide to Handling Tax Disputes

was held by the Supreme Court of Appeal in the Brummeria Renaissance case, is to achieve
finality.

It is submitted that the representation of something that is incorrect is not in and of itself
sufficient to be a misrepresentation. What is required in addition to the representation’s being
incorrect is, it is submitted, an intention to deceive or to get a tax advantage.

In the case of self-assessment-type taxes, the misrepresentation must be intentional or negli-
gent before SARS can alter a prescribed assessment. It is debatable whether the addition by
the legislature of ‘intentional” or ‘negligent’ before the word ‘misrepresentation’ in the case of
self-assessment-type taxes makes it more difficult for SARS to lift the veil of prescription or
less. On the one hand, perhaps the legislature intended to make it more difficult for SARS to
lift the veil of prescription, given that self-assessments prescribe only after five years (i.e.
SARS has more time to ensure the assessment is correct and the circumstances under which
SARS may lift the veil of prescription should therefore be narrower). On the other hand,
perhaps the legislature intended to make it easier for SARS to lift the veil of prescription in the
case of self-assessment-types taxes because the taxpayer is in complete control of the assess-
ment.

It is evident from the meaning of the word ‘misrepresentation’ that the existence of intent to
deceive and get a tax advantage is an inherent requirement in the context of section 99. On this
interpretation, the inclusion by the legislature of the word ‘intentional’ before word ‘misrepre-
sentation’ is arguably tautologous. What is clear, however, is that the legislature must, it is
submitted, have intended, by the inclusion of the word ‘negligent’ before the word ‘misrepre-
sentation’, to make it easier for SARS to lift the veil of prescription in that a negligent misrep-
resentation arguably lacks the usually required (in the case of assessments by SARS) intent.

——
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4.3.1.2 The meaning of ‘non-disclosure of material fact’

There can be no ambiguity regarding the meaning of non-disclosure: it is simply the failure to
disclose. It is submitted that any fact that has a bearing on the accuracy of the assessment in
question is a material fact. However, taxpayers can disclose only what they are called upon to
disclose, either in the return or upon a request by SARS during, for example, an audit. Tax-
payers cannot be guilty of non-disclosure by failing to disclose something they were not
required or requested to disclose. It has been held though that whether non-disclosure was
intentional or innocent is irrelevant.’

4.3.1.3 How and of what must SARS be satisfied?

In Wingate-Pearse v Commissioner for the South African Revenue Service,?' the court con-
cluded that SARS must satisfy itself subjectively on reasonable grounds. Does this mean that
the objective existence or non-existence of the taxpayer’s misconduct is irrelevant to whether

20 ITC 1518 54 SATC 113.
21 [2019] 4 All SA 601 (GJ), 2019 (6) SA 196 (GJ), 82 SATC 21 at para. 61.
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SARS may lift the veil of prescription and that the only thing that is required is for SARS to
have formulated its opinion on reasonable grounds that there was in fact misconduct? If the
objective existence of misconduct is not required, this raises questions regarding the purpose
of section 99 and what exactly SARS will have to prove to lift the veil. If SARS’s subjective
satisfaction of the existence of the taxpayer’s misconduct is sufficient, SARS will arguably not
be required to prove the existence of the misconduct but only that it is reasonable for SARS to
believe that there was misconduct, and SARS will have to prove this on a balance of probabili-
ties.22 Furthermore, if section 99 was intended to ensure that SARS collects any tax properly
due even after prescription, in the case of a dishonest taxpayer, honest taxpayers may suffer a
similar fate in that the mere satisfaction, based on reasonable grounds, that misconduct exists
does not necessarily mean that objectively there was indeed misconduct.

It is respectfully submitted that SARS’s subjective opinion is required only for the purpose of
establishing whether the assessment SARS wishes to alter with the issue of an additional
assessment is incorrect — this is what section 92 envisages and what is echoed in the opening
words of section 99(2)(a) and (b). Indeed, SARS need only be subjectively satisfied on rea-
sonable grounds that the assessment in question is incorrect, as is also envisaged in the judg-
ment of Commissioner for the South African Revenue Services v Pretoria East Motors (Pty)
Ld*

It is submitted that section 99(2) adds a further requirement (in addition to the requirement
that SARS be subjectively satisfied on reasonable grounds that the assessment in question is
incorrect) to the raising of an additional assessment after prescription. This requirement is that
the assessment in question be incorrect because of the taxpayer’s misconduct. There is no
requirement in section 99(2)(a) or (b) that SARS be satisfied of the existence of the miscon-
duct. SARS’s subjective opinion is therefore irrelevant to whether, objectively speaking, there
was indeed the required misconduct.

It is submitted therefore that the existence or non-existence of the taxpayer’s misconduct
should in fact be objectively determined by SARS, as is clear from the plain wording of
section 99(2)(a) and (b): the taxpayer’s misconduct either exists or it does not. It cannot be
that SARS is merely required to be satisfied on reasonable grounds that there was fraud,
misrepresentation or non-disclosure of material fact.

4.3.1.4 When must SARS be ‘satisfied’?

It is submitted that the objective existence of the taxpayer’s misconduct is a prerequisite to the
raising of an assessment after prescription. The existence of misconduct is a further require-
ment, in addition to SARS’s satisfaction that the assessment to be altered is incorrect. On this
interpretation, it is submitted that SARS must establish the misconduct on an objective basis
before it can raise the assessment, in the case of an original assessment that has prescribed.
SARS cannot simply allege or suspect the misconduct, even if there are reasonable grounds
for doing so. It must first establish that the misconduct exists before it can raise the additional
assessment and communicate the facts and basis on which it relies for the existence of such
misconduct to the taxpayer, in line with the prescripts of sections 42 and 96.* In this regard, it
is submitted that SARS is also required to state clearly in its letter of audit findings and notice
of assessment the alleged causal connection between the taxpayer’s misconduct and the
incorrect assessment.2® If SARS fails to do so, it is submitted that SARS will not have

22 See chap. 5 on onus of proof.
23 [2014] ZASCA 91, [2014] 3 All SA 266 (SCA), 2014 (5) SA 231 (SCA) (‘CSARS v Pretoria East Motors’).
24 See chaps 2 and 3 on ss 42 and 96.
25 See, in this regard, ABC Trust v Commissioner for the South African Revenue Service TAdm (00052/2018) (03
May 2019) at para. 29, where it was held that: ‘However, the passages do not expressly traverse causation. In
[continued on next page]
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complied with sections 42 and 96 and that such non-compliance must render SARS’s assess-
ment unlawful.2®

Depending on the facts, it may indeed be difficult for SARS to, in its letter of audit findings
and assessment, state clearly the facts and basis for the existence of the misconduct and the
requisite causal connection. If SARS avers that the taxpayer misrepresented something and is
therefore lifting the veil of prescription, it is submitted that SARS must, in compliance with
sections 42 and 96, set out the facts on which it bases its view that the taxpayer intended to
deceive SARS and how such deception resulted in the assessment’s being incorrect. SARS
cannot simply allege an intention to deceive on the basis that the original assessment is incor-
rect. There could be various reasons for the original assessment’s incorrectness, not all of
which entail misrepresentation and therefore deceit. A taxpayer may, for example, have held
the bona fide view that the representations made were what was required of the taxpayer. In
such cases, the taxpayer has not set out to deceive and obtain a tax benefit and therefore has
not misrepresented anything within the meaning of the word ‘misrepresentation’ in section
99(2)(a). SARS must therefore, once it has established on reasonable grounds that the assess-
ment is incorrect, also establish whether the incorrect assessment is the result of misrepresen-
tation (i.e. an intention to deceive) before it can raise the assessment.

Whilst this may be more difficult for SARS to do, it is submitted that this is exactly what
section 99(2)(a) tries to achieve. SARS has three or five years (depending on the assessment
type) to raise an assessment, without having to establish any misconduct. If, however, the
assessment prescribes, SARS is required to do more before it can raise the assessment: it must
establish the existence of the misconduct before it can raise an assessment. Considering the
judgment in the Wingate-Pearse case, however, it is likely that SARS will have a different
view.

4.3.1.5 Can a taxpayer cure the misconduct?

In the recent judgment of the Tax Court in ABC Trust v Commissioner for the South African
Revenue Service?’ the court said the following:

‘what caused Sars in its original assessment and during the period of three years there-
after not to assess the full amount of tax chargeable? If this came about because of the
[taxpayer’s misconduct] then the additional assessment is competent. If [the failure to
correctly assess the taxpayer| came about for other reasons, such as neglect by Sars or
some conduct of the taxpayer not amounting to [the taxpayer’s misconduct] then the ad-
ditional assessment is not competent and cannot be made.’

This passage has been interpreted®® to mean that, even if a taxpayer is guilty of misconduct,
the taxpayer can cure same before the assessment in question prescribes. If the taxpayer cures
its misconduct before the assessment prescribes and SARS does not raise an additional

[continued from previous page)

my view that was insufficient because in order to make an objection applicant should not be left with uncertainty
as to what SARS has given as its reasons for substantiating causation. What is to be implied from reasons
expressed may be ambiguous and subject to later dispute. Hence SARS should have made express in its corre-
spondence stating its reasons what it has clarified and rendered express in the passages of its answering affida-
vit in these proceedings to which I have referred.’

26 See chaps 2 and 3 on the consequences of SARS’s failure to comply with ss 42 and 96. Whilst authority
suggesting otherwise may exist, it is submitted that judgments in this regard were handed down before the com-
ing into force of the TAA, in many cases before the introduction of the Constitution (see e.g. Natal Estates Ltd v
Secretary for Inland Revenue 1975 (4) SA 177 (A); ITC 1425 49 SATC 157), and were based on the now re-
pealed s 79 of the Income Tax Act, which clearly required that SARS be satisfied of the existence of misconduct.

27 TAdm (00052/2018) (03 May 2019).

28 Mzansky, E “When can taxpayers rely on prescription of assessments?” (2019), https://www.werksmans.com/
legal-updates-and-opinions/when-can-taxpayers-rely-on-prescription-of-assessments (accessed on 25 June 2020).
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assessment before the original assessment prescribes, the cause of the taxpayer’s not being
assessed correctly cannot be the taxpayer’s misconduct but is SARS’s negligence. If the cause
is indeed SARS’s negligence, SARS cannot lift the veil of prescription. The following exam-
ple illustrates the point.

= Example 4.6 — Curing the taxpayer’s misconduct

Taxpayer A submits a tax return in which it declares taxable income of
R1 000000 when in fact its taxable income should have been declared as
R9 000 000 (the taxpayer disclosing R8 000 000 as exempt income on its tax re-
turn in order to pay less tax). SARS raises an original assessment in respect of
which it assesses Taxpayer A on taxable income of R1 000 000. When the original
assessment is two years old, the taxpayer files a corrected return in which it cor-
rectly declares its taxable income as R9 000 000. SARS fails to raise an additional
assessment consequent upon the submission of the corrected return. When the
original assessment is more than three years old, SARS raises an additional as-
sessment to tax Taxpayer A on taxable income of R9 000 000 based on the tax-
payer’s misrepresentation in its original return. The question that should be asked,
on the basis of the ABC Trust case, is: what caused SARS in its original assess-
ment and in the three-year period thereafter not to assess the Taxpayer A correct-
ly? The fact that the taxpayer was not correctly assessed to taxable income of
R9 000 000 in the original assessment and in the three years after the original as-
~ sessment had been issued is not due to the taxpayer’s misrepresentation in its orig-
~inal return but to SARS’s neglecting to raise an additional assessment when the
taxpayer filed the corrected return. SARS’s additional assessment is therefore not
competent.

The result in the example above, that SARS’s additional assessment is not competent, must
indeed follow logically on the basis of the passage from the judgment in the ABC Trust case. It
is respectfully submitted, however, that the point of departure in the passage is questionable.
The question that seeks to be answered in the passage from the ABC Trust case is: ‘what
caused Sars [sic] in its original assessment and during the period of three years thereafier not
to assess the full amount of tax chargeable?’ (emphasis added).

The basis for the addition of the words ‘and during the period of three years thereafter’ in the
question above is debatable. Section 99(2) clearly provides exceptions to the prescription rules
in section 99(1). Section 99(1)(a) provides that an original assessment by SARS prescribes
within three years from the date of issue. Section 99(2)(a) must therefore be interpreted with
reference to the original assessment. It could therefore be argued that the question should
rather be phrased thus: what caused SARS not to assess the taxpayer correctly in the original
assessment? If this is the correct question, the argument that a taxpayer can cure any miscon-
duct falls away. The following example illustrates the point.
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Erample 4.7 - Curing the tnxpayer’s mlsconduct

Taxpayer A submits a tax return in which it declares taxable income of
R1000 000 when in fact its taxable income should have been declared as
R9 000 000 (the taxpayer disclosing R8 000 000 as exempt income on its tax re-
turn in order to pay less tax). SARS raises an original assessment in respect of
which it assesses Taxpayer A on taxable income of‘gR‘i 1000 000. When the original
- assessment is two years old, the taxpayer files a corrected return in which it cor-
- rectly declares its taxable income as R9 000 000. SARS fails to raise an additional
‘assessment consequent upon the submission of the corrected return. When the
original assessment is more than three years old, SARS raises an additional as-
sessment to tax Taxpayer A on taxable income of R9 000 000 based on the tax-
~ payer’s misrepresentation in its original return. If the correct question is, what
- caused SARS not to assess the taxpayer correctly in the original assessment?, the
‘answer can only be the taxpayer 's misrepresentation. The fact that the taxpayer
‘submitted an amended return is irrelevant as to the cause ofthe ongmal assess-
ment’s bemg incorrect. :

4.4 Other circumstinces- fvhelje prescripﬁpn dues‘n;;f,apply :
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Under section 99(2)(c), SARS and the taxpayer may agree to extend the prescription period
before the assessment prescribes. In practice, SARS often requests an extension by agreement,
typically in cases where the taxpayer causes a delay in providing relevant material. The
taxpayer does not have to agree with SARS to an extension of the prescription period if the
taxpayer is not so inclined. Suffice it to say, however, that SARS can, in terms of section
99(3), unilaterally extend prescription by a period approximate to the delay caused by the
taxpayer’s failure to provide relevant material requested under section 46 or to delays caused
by information entitlement disputes. If SARS wants to extend prescription under section
99(3), it must give the taxpayer at least 30 days’ notice. It is submitted that this notice period
must be interpreted as being 30 days before the prescription period lapses.

SARS may also, in terms of section 99(4), unilaterally extend prescription by a period of three
years (in the case of assessments by SARS) or two years (in the case of self-assessments) if it
is conducting an audit or investigation relating to:

— the application of the doctrine of substance over form;

— the application of the general anti-avoidance rules in the Income Tax Act? or section 73 of
the Value-Added Tax Act® or of any other general anti-avoidance rule under a tax Act;

— the taxation of hybrid entities or hybrid instruments; or
— anything related to transfer pricing under section 31 of the Income Tax Act.

If SARS wants to extend prescription under section 99(4), it must give the taxpayer at least 60
days’ notice. It is submitted that this notice period must be interpreted as being 60 days before
the prescription period lapses.

Section 99(2)(d)(i)*' allows SARS to issue a revised assessment if such assessment is neces-
sary to give effect to the resolution of a dispute under chapter 9 of the TAA.*2

Example 4.8 — Assessments after a successful dispute under chapter 9

Taxpayer A objects to an original income tax assessment when the assessment is
29 days old and later appeals against the assessment. The Tax Court, seven years
later, allows the taxpayer’s appeal. On appeal to the Supreme Court of Appeal, the
judgment of the Tax Court is overturned. Whilst the assessment in question has
prescribed under section 99(1), SARS may, under section 99(2)(d), issue an add-
itional assessment.

29 Act 58 of 1962.

30 Act 89 of 1991.

31 S 99(2)(d)(iii) is discussed in chap. 6.

32 See chaps 7-10, which cover objections and appeals.
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PART I

CHAPTER 5

Onus of proof

The practical context of this chapter

Why is onus of proof important?

Ultimately, all disputes with SARS must be decided based on whether either SARS or
the taxpayer has discharged the onus of proof resting on it. The legal issues as such
might be simple or fairly straightforward, but if the party on whom the onus of proof
rests fails to discharge that onus (i.e. fails to present evidence sufficient to discharge
the onus of proof) the case will not succeed.

Onus of proof is often used by SARS in raising assessments. The grounds for additional
assessments are almost always based on the taxpayer’s failure to discharge its onus of
proof. Furthermore, SARS has the power to disallow an objection on the sole basis of
the taxpayer’s failure to discharge its onus of proof. These far-reaching powers are not
absolute. There are also requirements for SARS to comply with when exercising its
powers. If it fails to do so, its failure could form a ground for challenging SARS’s as-
sessment.

What is the onus of proof?
The taxpayer must prove various things, including:
— that something is exempt or otherwise not taxable;
— that an amount is deductible or may otherwise be set off;
—  the rate of tax applicable;
—  that an amount qualifies as a reduction against tax payable;
— that a valuation is correct; and
— that a decision made by SARS which is subject to objection and appeal is incorrect.
SARS needs to prove various things, including:
—  the facts on which it based the imposition of an understatement penalty;
— that an estimated assessment is reasonable;
— that it was entitled to ‘lift the veil of prescription’;
—  that the making of a jeopardy assessment is reasonable under the circumstances.

Both SARS and the taxpayer must discharge the burden of proof on a balance of prob-
abilities.

65
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How?
With evidence. In practice, and especially when it wants to raise an assessment, make a
decision on objection or another decision regarding whether to reduce the assessment,
SARS often insists on documents. While this is, perhaps, understandable from SARS’s
perspective, the mere absence of a document does not necessarily mean that the tax-
payer cannot discharge its onus of proof — evidence can take various forms.

When?

For taxpayers, the onus of proof must generally be discharged when SARS calls upon
the taxpayer to do to so. In the end, whether the taxpayer has successfully discharged
its onus of proof will be determined by the court, but SARS is at liberty to raise assess-
ments and make decisions on objection based on the taxpayer’s failure to discharge its
onus of proof.

For SARS, the onus need be discharged only once a matter ends up in court. However,
as stated, there are certain things that SARS must do long before being called upon by
a court to discharge its onus of proof.
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5.1 Introduction

The onus of proof is vital to all tax disputes. Tax disputes are ultimately decided on the basis
of who — the taxpayer or SARS — has discharged the onus of proving certain things. Whether a
party has successfully discharged its onus of proof will eventually be made by the court.
Sometimes, however, a party might be called upon to prove certain things long before the
matter finds its way to court. An understanding of what the onus of proof is, and when or
whether SARS or the taxpayer carries that onus, is absolutely vital in dealing with any tax
dispute. This chapter examines the onus of proof and when and whether SARS or the taxpayer
bears that onus.

Because SARS can raise assessments based on the taxpayer’s failure to discharge the onus of
proof, or make a decision on objection, or during appeals dealt with under the alternative
dispute resolution (ADR) rules,' based on whether the taxpayer discharged its onus of proof, it
acts as a quasi-court, at least in so far as it raises assessments and makes decisions on objec-
tion based on onus of proof. While taxpayers can pursue their case on litigation in the Tax
Court or Tax Board, the fact remains that an assessment raised or a decision taken by SARS
not to allow an objection, based on onus of proof, has a direct external legal effect despite
section 1642 and other remedies available to the taxpayer to mitigate such effect.

Taxpayers, on the other hand, do not have similar powers when SARS bears the onus of proof.
A taxpayer cannot, for example, refuse to pay the tax assessed, because SARS has failed to
discharge an onus of proof. Similarly, at objection level, the taxpayer does not have the power
to decide whether SARS’s assessment is incompetent, which decision is based on whether, to
the taxpayer’s mind, SARS has failed to discharge an onus or proof. When SARS bears the
onus of proof, then, it follows that only a court or other judicial forum is empowered to decide
whether SARS has successfully discharged the onus. The taxpayer, on the other hand, must in
the meantime deal with the consequences of SARS’s assessment.

The balance of power clearly seems to favour SARS, placing the taxpayer at a disadvantage
before the matter appears before a court. SARS’s powers during this time are limited, howev-
er, and prejudice to the taxpayer is mitigated, as far as SARS’s obligations during this phase of
dispute resolution are concerned. SARS’s powers come with various obligations. This chapter
considers what SARS’s obligations are before a matter is heard by a court. Failure by SARS to
abide by these obligations could form a ground for challenging SARS’s assessment or deci-
sion.’

1 The rules promulgated under s 103 of the Tax Administration Act 28 of 2011 (hereinafter referred to as ‘the
rules’). Please note that any reference to a provision of an Act in this chapter is a reference to the Act 28 of 2011
unless otherwise specified or indicated.

See chap. 12 regarding s 164.

Were this not the case the ‘power imbalance” in SARS’s favour would have clearly undermined the objects and
provisions of the Constitution of the Republic of South Africa, 1996 and of other Acts — including the Tax Ad-
ministration Act (TAA) — designed to give effect to it.

w N
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5.2 Who carries the burden of proof and what is it?

Section 162(1) delineateé fhé circumstances in which the burden of proof would be on fhe
taxpayer and what that onus is in terms of what the taxpayer must prove. Sections 102(2) and
94(3) set out when the burden of proof is on SARS and what that onus is for SARS.

The standard of proof in the case of a dispute between SARS and the taxpayer is that of a
balance of probabilities.

When the standard of proof is on a balance of probabilities, the onus of proof must be dis-
charged by the party who carries it. It must be discharged in such a manner as to demonstrate
that that party’s version, or the facts that it must prove, are more likely than what is averred by
the other party. In other words, to discharge the onus of proof on a balance of probabilities, the
party bearing the onus must show that its version is at least 51% more likely than that of the

other party.*

4 This standard ofproofls much lower than the standard that is typlcally found in cmmnal matters, where a case
must be proved beyond a reasonable doubt.
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5.3 The circumstances in which the taxpayer carries the burden of proof
In terms of section 102(1) the taxpayer carries the burden of proving:

— that something is exempt or otherwise not taxable;

— that an amount is deductible or may otherwise be set off;

— the rate of tax applicable;

— that an amount qualifies as a reduction against tax payable;

— that a valuation is correct; and

— that a decision contemplated in section 104(2) is incorrect.

5.3.1 What must the taxpayer prove?

Simply put, the taxpayer must prove that all the requirements in the relevant underlying tax
Act have been satisfied, to claim an exemption or a deduction or to rely on a special tax rate,
etc. The following examples illustrate the point.

~ Example 5.1 — Proving that something is exempt (section 102(1)(a))

The taxpayer, Mr A, received remuneration of R1 000 000 for services rendered
outside South Africa. In his tax return, Mr A treated the remuneration as exempt in
terms of section 10(1)(0)(ii) of the Income Tax Act’ (ITA).

In terms of section 102(1)(a), Mr A must prove that the amount is exempt.

~ Mr A therefore needs to prove that all the requirements for the exemption in sec-
tion 10(1)(0)(ii) of the ITA have been satisfied. He must prove this on a balance of
probabilities.

EXAMPLE

Example 5.2 — Proving that an amount is deductible or may otherwise be set off
- (section 102(1)(b))
ABC (Pty) Ltd, in its VAT201 return, claimed as an input tax credit an amount of
R15 000 000.
In terms of section 102(1)(b), ABC (Pty) Ltd has to prove, on a balance of prob-
abilities, that all the requirements for claiming the input tax credit have been satis-
fied.

While the requirements for claiming an input tax credit may vary from case to
case, the requirements are generally as follows.

— The taxpayer must have acquired goods or services and must have been
charged with VAT.

— The taxpayer must be in possession of a valid tax invoice or other acceptable
supporting document(s) prescribed in the Value-Added Tax Act® (VAT Act).

continued

5 Act 58 of 1962.
6 Act 89 of 1991.
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— The goods or services acquired by the taxpayer must have been acquired wholly
(or partly, subject to section 17 of the VAT Act) for consumption, use or sup-
ply in the course of making taxable supplies.

— The taxpayer must keep supporting documents as envisaged in section 55 of
the VAT Act.

ABC (Pty) Ltd bears the onus of proving satisfaction with these (and possibly
other) requirements on a balance of probabilities.

Example 5.3 — Proving the rate of tax (section 102(1)(c))
DEF (Pty) Ltd, in its annual tax return, declared itself a small business corporation
in terms of section 12E of the ITA and therefore that it should be taxed on the
preferential rates applicable to such corporations.

In terms of section 102(1)(c), DEF (Pty) Ltd has to prove, on a balance of proba-
bilities, that all the requirements of section 12E of the ITA have been satisfied.

Example 5.4 — Proving that an amount qualifies as a reduction against tax pay-
able (section 102(1)(d))

GHI (Pty) Ltd, a South African tax resident company, paid tax in a country out-
side South Africa in respect of certain income earned in that foreign country. In its
annual tax return, CGI (Pty) Ltd claimed a rebate against tax payable in terms of
section 6quat(1) of the ITA.

In terms of section 102(1)(c), GHI (Pty) Ltd bears the burden of proving, on a
balance of probabilities, that it satisfies all the requirements for claiming a foreign
tax credit under section 6quat.

~ Example 5.5 - Proving a valuation is correct (section 102(1)(e))

JKL (Pty) Ltd disposed of a capital asset to a connected person for proceeds of
R380 000. Being fully aware of paragraph 38 of the Eighth Schedule, JKL (Pty)
Ltd calculated its liability for capital gains tax on the basis of proceeds of
R380 000 being, according to it, the arm’s-length price for the asset disposed of.

In terms of section 102(1)(e), JKL (Pty) Ltd would have to prove, on a balance of
probabilities, that R380 000 is the arm’s-length price for the asset.

~ Example 5.6 — Proving a decision is incorrect (section 102(1)(f))

Mrs B incurred a penalty for underestimating provisional tax in terms of paragraph
20 of the Fourth Schedule to the ITA. She submitted a request for remittance of
the penalty in terms of section 217(3) of the TAA. SARS disallowed the request.

In terms of section 102(1)(f), Mrs B bears the burden of proving that SARS’s de-
cision not to allow her request for remittance was incorrect.
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There may be cases where the issue in dispute is something that cannot properly be classified
as falling into any of the categories in section 102(1)(a) to (f) — for example, when SARS
wants to rely on an exception to the requirement to issue a letter of audit findings.” It is sub-
mitted that under these circumstances, the general rule that the party who alleges carries the
burden of proof (‘he who alleges must prove’) applies.

5.3.2 What can SARS call on a taxpayer to prove?

SARS can only call upon a taxpayer to prove that, for example, the requirements for exemp-
tion have been satisfied or that an amount qualifies to be deducted or set off. SARS cannot
require the taxpayer to prove arbitrary or irrelevant things in respect of the tax position adopted
by the taxpayer.

© mere absence of the documents specifically requeste by SARS does not nec
arily mean that the taxpayer will ultimately be unable able to discharge its onus
pmof’l‘hefollomngexnmpkmusmntesthxspomt e

Example 5.7 — Absence of specific documents

Mr B is the sole member of a CC. In his 20X1 year of assessment, Mr B received
an amount of R4 020 000, deposited into his bank account by the CC. Mr B did
not declare this as income in his income tax return for the relevant year of assess-
ment. The reason for not declaring it as income was that, according to Mr B, the
amount received constituted a loan. SARS, in its letter of audit findings, proposed
to include the R4 020 000 in the taxpayer’s gross income and to issue an additional
assessment to that effect on the basis that Mr B did not provide a copy of the loan
agreement between himself and the CC and therefore did not discharge his onus
of proof under section 102.

The mere fact that there exists no written loan agreement does not mean that the
amount is not a loan. It does suggest, however, that it may not be a loan. Mr B
could, if no formal loan agreement exists, nevertheless discharge his onus of proof
by, for example, providing an affidavit setting out his understanding of the terms
on which he acquired the funds from the CC, the CC’s audited financial state-
ments reflecting the amount as a loan, bank statements indicating that the repay-
ment of the amount, etc.

7 See chap. 2.
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5.3.3 How should the taxpayer discharge its onus?

The taxpayer should discharge its onus by means of evidence. The evidence required will
depend on the issues in dispute. Evidence can take various forms such as testimony, bank
statements, invoices, IRP5 certificates, proof of payment, affidavits, agreements, or a combin-
ation of various things. Understanding the requirements that must be proved is a prerequisite
to identifying the appropriate evidence required in pursuit of the case. Stated differently, the
substantive law determines the facts that must be proved and direct the evidence required. The
following example illustrates the point.

Example 5.8 — Discharging the onus of proof
- Assume the same facts as in Example 5.1 at the start of this chapter.

One of the requirements in section 10(1)(o)(ii) is that the services must have been
rendered outside South Africa. Mr A will, amongst the other requirements of sec-
tion 10(1)(0)(ii), have to prove that the services were rendered outside South Africa.

If Mr A provides copies of his passport in an attempt to prove that this require-
ment has been met, he will probably fall short of discharging the onus. Copies of
his passport may well prove that Mr A was not in the country, but they do not
prove what he did whilst outside the country. Mr A could address this shortfall in
his evidence in a couple of ways, depending on the facts. He might consider the
following additional evidence: providing a letter from his employer, confirming
that Mr A indeed worked and earned the said remuneration whilst outside the
country as indicated on his passport.

Should Mr A’s IRPS indicate the remuneration under a source code reserved for
salary earned locally, the contradiction would have to be addressed because it
clearly casts doubt on other evidence provided. Such a contradiction could possi-
bly be addressed by, for example, the employer’s explaining why the source code
for local services was used since there may be a valid reason for having done so.

5.3.4 When should the taxpayer discharge its onus?

Unlike the case where SARS bears the onus of proof,® the taxpayer may be called upon by
SARS to discharge its onus of proof at any time — this is when the taxpayer should discharge

8 See para. 5.4.
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the burden of proof resting on it. In practice, SARS typically calls on a taxpayer for the first
time to discharge its onus of proof during an audit or verification, or in the form of requests
for relevant material. If SARS considers the taxpayer not to have discharged its onus of proof,
it is entitled to raise an additional assessment, provided that all other requirements for the
making of such an assessment have been met.’

The taxpayer will have further opportunities to discharge its onus of proof during the objection
stage'® and again during the appeal stage'' should the taxpayer challenge the relevant assess-
ment. However, as stated in the introduction to this chapter, the raising of an assessment has a
direct effect on the taxpayer — for example, SARS can commence collection steps'? once an
assessment has been raised."

In the case of assessments (and certain decisions) where the taxpayer carries the burden of
proof, SARS effectively takes on the roles of the proverbial judge, jury and executioner, until
a court intervenes and makes an independent decision about whether the taxpayer has dis-
charged its onus of proof. SARS’s power is not obsolete, however, as explained in paragraph
5.3.5 below.

5.3.5 The Pretoria East Motors case

At least three main principles can be drawn from the judgment of the Supreme Court of
Appeal in the matter of Commissioner for the South African Revenue Services v Pretoria East
Motors (Pty) Ltd'* in the context of onus of proof, to wit:

—  SARS must have proper grounds for believing that the taxpayer has not been assessed
correctly before it can raise an additional assessment (the ‘proper-grounds’ principle); 2

— the taxpayer must at all times in the process leading up to the additional assessment
and after the assessment know exactly what it is being called upon by SARS to prove (the
‘informed-taxpayer’ principle);'® and

— if SARS has based an assessment on the taxpayer’s accounts and records but has miscon-
strued them, the taxpayer would discharge its onus by simply explaining, by way of appro-
priate evidence, that SARS’s understanding is wrong (the ‘reduced-onus’ principle). -

5.3.5.1 The ‘proper-grounds’ principle

In terms of the proper-grounds principle, SARS cannot simply allege non-compliance by the
taxpayer with a particular provision or requirement, to raise an assessment. It must conduct its
investigation or audit properly, to establish a proper factual and legal basis for raising an
additional assessment, despite the fact that the taxpayer might be the party who carries the
burden of proof.

In the context of onus of proof, it is submitted that this principle places an obligation on SARS
to consider properly the evidence provided by the taxpayer, despite the fact that the evidence
submitted may not necessarily be exactly what SARS asked for, before it can raise an add-
itional assessment. If SARS simply ignores the information, or does not understand it, and

9 See chap. 3.
10 See chaps 7-9.
11 See chap. 10.
12 See chap. 12 on suspension requests.
13 See also Brits and Three Others v CSARS (2017/44380, 28 November 2017, unreported).
14 2014 (5) SA 231 (SCA), 76 SATC 293.
15 Ibid. at para. 11.
16 Ibid. at para. 14.
17 Ibid. at para. 14.



76 Practical Guide to Handling Tax Disputes

nevertheless raises an additional assessment, it engages the taxpayer in an administratively
unfair manner tantamount to an abuse of power, which would, it is submitted, render SARS’s
assessment unlawful.

5.3.5.2 The ‘informed-taxpayer’ principle

In terms of the informed-taxpayer principle, the taxpayer must know exactly what it is re-
quired to prove and must have failed to do so before SARS can raise an additional assessment.
In any event, it is only when SARS has specifically called upon a taxpayer to prove something
that SARS can be said to have complied with the proper-grounds principle. Unless SARS has
specifically requested the taxpayer to prove something (and has met all its other obligations),
it cannot simply raise an assessment. The taxpayer would otherwise be in the untenable
position of not knowing exactly what it is being called upon to prove. It could be said that
issuing an additional assessment under such circumstances would be tantamount to an abuse
of power by SARS, which would, it is submitted, render SARS’s assessment unlawful.

Example 5.9 — The informed-taxpayer principle

If SARS is auditing the taxpayer in Example 5.1, above, to determine whether the
taxpayer qualifies for the exemption, it needs to request information from the tax-
payer to prove satisfaction of the requirements for the exemption. SARS cannot
simply disallow the exemption without having called on the taxpayer to prove that
he qualifies. It is submitted that this is so even if SARS has reason to suspect that
the taxpayer does not qualify. Whilst the taxpayer can, during the objection stage,
prove his case, the fact remains that by that point the assessment would already
have been raised, which would have consequences for the taxpayer.

5.3.5.3 The ‘reduced-onus’ principle

When SARS has clearly misunderstood the accounts or records of the taxpayer and neverthe-
less raised an additional assessment, it is submitted that it should be sufficient for the taxpayer
to approach SARS and explain that SARS’s understanding was wrong. Such an explanation
could serve to discharge the onus of proof resting on the taxpayer.

If SARS is not satisfied with the explanation provided, it cannot simply raise an assessment. It
is submitted that SARS must first apply its mind to the explanation offered by the taxpayer
and if ‘there are underlying facts in support of that explanation that SARS wishes to place in
dispute, then it should indicate clearly what those facts are so that the taxpayer is alerted .'®
The following example illustrates the point.

18 Ibid.
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Example 5.10 — Misunderstanding and the reduced-onus principle

During an audit on a taxpayer’s VAT201 for a particular period, SARS requested
various documents. The taxpayer responded, providing SARS with, amongst other
things, the VAT report prepared by its accounting system for the period in ques-
tion. In the report, in the column for ‘output tax’, a net total of R6 000 000 was
reflected. The amount, however, was clearly reflected as negative R6 000 000.
The reason for this was that the accounting system had reduced output tax on sales
by the amount of VAT on credit notes and the amount of VAT on credit notes ex-
ceeded the amount of output tax on sales. This was also clearly visible from the
report. In its VAT201, the taxpayer accordingly declared output tax of Rnil and
claimed an input tax credit of R6 000 000, resulting in a refund due to the taxpayer
of R6 000 000.

SARS, in raising its assessment, disallowed the input tax of R6 000 000 and raised
an assessment of R6 000 000 on output tax on the ground that the amount repre-
sents the output tax reflected in the output tax column in the VAT report.

Clearly, in this example, the SARS auditor misconstrued the VAT report. It is suf-
ficient then for the taxpayer, in its objection, to explain the misunderstanding. It is
submitted that the objection cannot simply be disallowed on the basis that the tax-
payer has failed to discharge its onus of proof by not providing credit notes that
- would entitle the taxpayer to the input tax.

5.4 The circumstances in which SARS carries the burden of proof
In terms of section 102(2), SARS bears the burden of proving:

—  that an estimated assessment in terms of section 95 is reasonable; '’ and

— the facts on which it based the imposition of an understatement penalty.

In terms of section 94(2), SARS bears the burden of proving that the making of a jeopardy
assessment is reasonable under the circumstances.

It is also trite that SARS bears the burden of proving that it was at liberty, in terms of section
99(2), to make an additional assessment despite the fact that the original assessment has
prescribed.

5.4.1 Reasonability of an estimated assessment

In Afiica Cash & Carry (Pty) Ltd v Commissioner for the South African Revenue Service,*!
the Supreme Court of Appeal held as follows, regarding the meaning of ‘reasonableness’ in
the context of an estimated assessment:

‘The Act does not provide any guidance or criteria to determine whether an estimate
made by SARS is reasonable. Following what was said in Head of the Western Cape,
Education Department and others v Governing Body of the Point High School and

19 See chap. 3 on assessments.

20 For a detailed discussion of when SARS may ‘lift the veil of prescription’, see chap. 4.

21 [2019] ZASCA 148 at paras 67-70. See also Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and
Tourism and Others [2004] ZACC 15, 2004 (7) BCLR 687 (CC), 2004 (4) SA 490 (CC); Bel Porto School Gov-
erning Body and Others v Premier of the Western Cape Province and Another [2002] ZACC 2, 2002 (9) BCLR
891 (CC), 2002 (3) SA 265 (CC).
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others, in a different context with reference to what is meant by “unreasonableness” in
5 6(2)(h) of PAJA, reasonableness would require that SARS strike a balance fairly and
reasonably open to it on the facts before it or available to it. If the ... method is one that
reasonably could be applied, then a court will not interfere with that decision. What is
required for a decision to be justifiable, is that it should be “a rational decision taken
lawfully and directed to a proper purpose”.

Clearly, if the results of a decision are patently distorted, it cannot be reasonable. An es-
timated assessment by SARS may also not be an “arbitrary guesstimate”. If a decision
“is so unreasonable that no reasonable person could have so exercised the power”, it
will be reviewable. In all instances a discretion must “be exercised with care by properly
experienced and suitably qualified personnel, since it may otherwise be reduced to an
arbitrary guesstimate, with grave consequences for the taxpayer”.

SARS had to consider all reliable information readily available to it in arriving at the
assessments and must have acted rationally, in accordance with principles established in
Bato Star and Bel Porto School Governing Body. Factors relevant to determining
whether a decision is reasonable or not would include amongst others the nature of the
decision, the identity and expertise of the decision—maker, the range of factors relevant
to the decision, the reasons given for the decision, the nature of the competing interests
involved and the impact of the decision on the lives and well-being of those affected.
This list is not exhaustive.

The issue is not whether the decision to adopt the ... methodology is necessarily the best
decision in the circumstances. What this court has to decide is whether the decision to
apply the ... methodology struck a reasonable equilibrium between the applicable prin-
ciples_and objectives sought to be achieved, in the context of the established facts of

[the] case’ (emphasis added).

While SARS bears the onus of proving that the assessment is reasonable, the taxpayer still
carries the burden of proving certain relevant facts such as that, for example, income included
in the estimate is not taxable or certain items are deductible.

5.4.2 Understatement penalties

As stated above, section 102 simply provides that SARS bears the onus of proving the facts on
which an understatement penalty is based. Section 129(3) states that ‘in the case of an appeal
against an understatement penalty imposed by SARS under a tax Act, the [tax court] must
decide the matter on the basis that the burden of proof is upon SARS’.

In Purlish Holdings (Pty) Ltd v Commissioner for the South African Revenue Service,” the
court held that:

‘In terms of s 102(2) of the TAA, the burden of proving the facts on which SARS based
the imposition of an understatement penalty rests on SARS. Furthermore, the Tax Court
is, in terms of s 129(3) of the TAA, enjoined to decide an appeal against an understate-
ment policy [sic] on the basis that the burden of proof is upon SARS. Given the aforesaid
burden of proof, I am inclined to find merit in the appellant’s contention that SARS must
not only show that the taxpaver committed the conduct set out in items (a) to (d) of the
definition of ‘understatement’ in s 221 of the TAA, but also that such conduct caused it
(SARS) or the fiscus to suffer prejudice’ (emphasis added).

22 (76/2018) [2019] ZASCA 4 (26 February 2019).



Onus of proof 79

SARS must therefore prove:
— the existence of an understatement as defined in section 221;
— that the understatement caused prejudice to SARS; and

_ the behaviour described in column 2 of the understatement penalty percentage table in
section 223 on which SARS based the imposition of an understatement penalty.

The taxpayer will carry the burden of proving that an understatement resulted from a bona
fide, inadvertent error if it wants to rely on that basis as a defence against the imposition of a
penalty. The taxpayer will also have to prove that a decision by SARS not to remit an under-
statement penalty for a substantial understatement is incorrect.

5.4.3 What SARS must prove in terms of prescription

It is trite that SARS must prove that it is entitled to lift the proverbial ‘veil of prescription’ in
respect of tax year(s) or tax period(s) that have already prescribed. It must therefore prove
satisfaction of the relevant requirements in section 99(2).% It is worth noting here that it is the
taxpayer who carries the onus of proving that an assessment has prescribed.

5.4.4 When SARS must discharge its onus

Unlike the case where SARS can raise an additional assessment because of the taxpayer’s
failure to discharge its onus of proof and demand payment of the tax assessed in the additional
assessment, when, for example, SARS raises an additional assessment after the original
assessment has prescribed the taxpayer cannot rely on SARS’s failure to discharge its onus of
proof as a basis for refusing to pay the tax assessed. Furthermore, the taxpayer cannot decide
at objection level whether on the basis of SARS’s inability to discharge its onus of proof
SARS’s assessment is competent. Ultimately, only the court can hold SARS to account for
failing to discharge its onus of proof. Until then, however, a taxpayer has no choice but to the
deal with the consequences of an assessment raised by SARS, despite the fact that SARS bears
the onus of proof and despite the fact that SARS may not be able to discharge that onus.

When it comes to assessments raised (and certain decisions made) by SARS, when SARS
bears the onus of proof it is effectively the proverbial judge, jury, and executioner, at least
until a court eventually intervenes. These powers of SARS are kept in check, however, by at
least the following:

_ In terms of section 42, SARS is required, following an audit, to provide the taxpayer with a
document containing the grounds for assessment. As detailed in chapter 2, SARS must,
when it carries the burden of proof, provide detailed grounds for its assessment.

_ In terms of section 96, SARS is effectively required in all cases where it bears the onus of
proof to provide in its notice of assessment detailed grounds for the assessment.”* If SARS
were not required to do so, opportunities would be created for SARS to abuse its power.

Compliance with these two provisions is crucial to ensuring that SARS does not abuse its
powers and act contrary to the provisions of the TAA and the Constitution. SARS’s failure to
comply with these requirements must, it is submitted, render the assessment concerned inva-
1id.»

23 See chap. 4 on these requirements. See also ABC (Pty) Lid v Commissioner for the South African Revenue
Service [2016] ZATC 4 (12 January 2016).

24 See chap. 3 for a detailed discussion of this requirement.

25 See chaps 2 and 3.



PART II

CHAPTER 6

Remedies other than objection and appeal

| The practical context of this chapter

Why rely on other remedies?

An assessment raised by SARS and certain decisions taken by SARS can be reduced or
changed only by means of the remedy of objection and appeal under the Tax Admin-
istration Act' (TAA), read with the rules,® (as discussed in chapters 7 to 11) or by
means of other remedies, as discussed in this chapter. Stated differently, the only way
to challenge an assessment or decision by SARS is to follow either the remedies set out
herein or the objection and appeal remedy set out in chapters 7 to 11.

The remedies discussed in this chapter are, in some cases, more effective than the ob-
Jjection and appeal remedy. They may sometimes be the only remedy available to the
taxpayer to challenge an assessment or decision. P

A taxpayer’s fate is sealed in respect of an assessment or decision by SARS only when
neither the remedies discussed herein nor the objection and appeal remedy, discussed
in chapters 7 to 11, is available to the taxpayer.

What are these other remedies?

Taxpayers can have an assessment reduced by SARS, or a decision by SARS changed,
through:

—  requesting a reduced assessment (in the case of a challenge to an assessment);

—  requesting a withdrawal of the assessment (in the case of a challenge to an as-
sessment);

—  requesting an internal review by SARS of its decision (in the case of a challenge to
certain decisions),;

—  requesting a reduction of a penalty assessment (in the case of a challenge to a
penalty assessment);

—  requesting remittance of a penalty (in the case of a challenge a penalty assess-
ment); and

—  requesting remittance of an understatement penalty for substantial understate-
ments (in the case of a challenge to an understatement penalty for a substantial
understatement).

1 Act 28 of 2011. Any reference to a legislative provision in this chapter should be construed as a reference to this
Act, unless the contrary is specifically indicated or is clear from the context.

2 The rules promulgated under s 103 of the TAA.

3 See chap. 7 on when the objection remedy is not available.
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How?
Request a reduced assessment Send a properly drafted letter to SARS or,
when it is available, using the ‘Request
for Correction’ function on SARS eFiling,
to change the tax return that gave rise to
the assessment in question
Request withdrawal of the assessment Send a properly drafted letter to SARS
Request an internal review by SARS of | Send a properly drafted letter to SARS
its decision
Request a reduction of a penalty Send a properly drafted letter to SARS
assessment
Request remittance of a penalty Complete a Request for Remission (RFR)
form on SARS eFiling
Request remittance of the Complete and submit a NOO (or ADR1)
understatement penalty for substantial | form
understatements
When?
Any time before the assessment becomes final — in some instances, even though the as-
sessment has become final; in the case of remittance requests, before the due date for
payment of the penalty.
What if SARS ignores you?

1t is possible to complain through the appropriate channel, whether it be the Com-
plaints Management Office or the Office of the Tax Ombud, or to initiate litigation pro-

ceedings against SARS.*

4 High Court proceedings, in terms of the Uniform Rules of Court, could, for example, involve an application to

compel SARS to respond.
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6.1 Introduction

Remedies are those things which a taxpayer has at its disposal to have an assessment by SARS
reduced or a decision by SARS changed. One of those remedies is the objection and appeal
remedy, discussed in detail in chapters 7 to 11. This chapter explains the other remedies that
are available to a taxpayer. These further remedies are important because they may, in some
cases, be more effective or expedient than the objection and appeal remedy and because they
may be the taxpayer’s only recourse when the objection and appeal remedy are no longer
available.

6.2 Other remedies: an overview

The remedies other than objection and appeal with which an assessment raised by SARS can
be challenged to secure a reduced assessment are:

— reduced assessment requests under section 93(1)(d);

— reduced assessment requests under section 93(1)(e);

— withdrawal of assessments under section 98;

— requests for an internal review in terms of section 9; and
— settlement under part F of chapter 9.

In respect of penalties, the remedies other than objection and appeal are:’

requests for remittance of penalties in terms of section 215;

requests for an altered assessment in terms of section 219;

requests for remittance of penalties in terms of section 223(3); and

settlement under part F of chapter 9.

The remedies other than objection and appeal that can be used to get a decision by SARS
amended are:

— requests for an internal review in terms of section 9;
— review applications in the High Court under PAJA; and
— settlement under part F of chapter 9.

Each of these remedies is discussed in detail in the paragraphs that follow. The discussion sets
out, firstly, when a taxpayer can rely on the relevant remedy and, secondly, when the taxpayer
cannot. The discussion then moves to the procedure to be followed in respect of each remedy
and finally to what the taxpayer’s options are when SARS does not respond, or does not
respond favourably, to the taxpayer.

5 It should be noted that, as is also pointed in chap. 7, a taxpayer cannot object to certain penalties without first
having exhausted the remedies listed here.
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6.3 Reduced assessment requests under section 93(1)(d): when can a
taxpayer rely on it

Section 93(1)(d), read with section 93(2), allows SARS to make a reduced assessment if it is
satisfied that the assessment contains a readily apparent, undlsputcd error, whether that assess-
ment was made by SARS or by the taxpayer® and u'respectlve of Wfrether an objection has
been lodged or appeal noted.

While the words ‘error’, ‘readily’ and ‘apparent’ used in section 93(1)(d) are not defined in
the TAA, they can be defined follows:

— error as ‘a dewatton ﬁ‘om accuracy or correctness; a mzstake as in actzon or speech’ 4
- readlly as promptly, quickly; easily’; 8 and
‘apparent’ as ‘capable of being easily perceived or understood; plain or clear; obvious’.’

The word ‘undisputed’ is also not defined in the TAA. Its dictionary meaning is: ‘If something
is undisputed, everyone agrees about it’."’

It is submitted that the expression ‘readily apparent’ must be mterpreted not with reference to
the error itself but to the undisputed nature of the error. Arguably, an error, in the plain sense
of the word, is alreaﬂy something which cannot be disputed. "

The words ‘readily apparent undz,sputed error’ must therefore mean a mnstake which is easy
to see, and therefore that there can be no dispute regarding the fact that there is indeed a
mistake in the assessment.

See chap. 3 for both SARS-assessment and self-assessment-type taxes.
https://www.dictionary.com/browse/error?s=t (accessed 11 June 2010).
https://www.dictionary.com/browse/readily?s=t (accessed 11 June 2020).
https://www.dictionary.com/browse/apparent?s=t (accessed 11 June 2020).
https://dictionary.cambridge.org/dictionary/english/undisputed (accessed 11 June 2020).

In the same way that a taxpayer’s bonaﬁdav must be interpreted with reference to the madvertentnamreofan
error in phrase ‘bona fide inadvertent error” in s 222(1).

— O Voo

——
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SARS must be ‘satisfied’ that it is easy to see that there can be no dispute regarding the fact
that the assessment contains an error before a taxpayer can successfully rely on section
93(1)(d) to secure a reduced assessment. The use of the expression ‘is satisfied’ in section
93(1)(d) confers on SARS a discretion similar to the discretion SARS has to raise an additional
assessment under section 92.'>

In Wingate-Pearse v Commissioner for the South African Revenue Service," it was held that
SARS’s discretion is subjective but not unfettered. The court held that an objective approach
must be adopted to such subjective discretion. This means that SARS must form its subjective
opinion on reasonable grounds.

What is reasonable was interpreted by the court in Africa Cash & Carry (Pty) Ltd v Commis-
sioner for the South African Revenue Service'* as follows:

‘Reasonableness requires that a balance must be struck between a range of competing
considerations in the context of a particular case. The principal enquiry is whether SARS
struck a balance fairly and reasonably open to it on the facts before it, or readily availa-
ble to it.

As stated above, the word ‘error’ means ‘a deviation from accuracy or correctness; a mistake,
as in action or speech’." If an assessment contains a deviation from accuracy or correctness,
it is incorrect.

It follows then that SARS can make a reduced assessment under section 93(1)(d) if, on the
facts before it or readily available to it, SARS is of the opinion that it is easy to see that there
can be no dispute regarding the fact that the assessment is incorrect. It is submitted that the
foregoing encapsulates the requirements for the issuing of a reduced assessment under section
93(1)(d).

SARS, in its Dispute Resolution Guide,'® states the following in respect of reduced assessment
requests under section 93(1)(d):

“There is a difference between an assessment which is the subject of a substantive dis-
pute and just an error in assessment. A substantive dispute essentially means there is a
disagreement between SARS and the taxpayer on the interpretation of either the relevant
facts involved or the law applicable thereto, or of both the facts and the law, which aris-
es pursuant to the issue of an assessment.

If the assessment contains errors, whether caused by SARS or the taxpayer, it is not nec-
essary to object against the assessment if it is an undisputed error. ...

Example — mistake by taxpayer: A taxpayer forgets to claim retirement annuity con-
tributions as deductions and has the required certificates indicating that such ex-
penditure was incurred. SARS agrees that the taxpayer made an error to his or her
own prejudice which can be fixed by the issue of a reduced assessment. T he taxpayer
in this scenario must follow the request for correction (RFC) procedure.
The situation may differ if the taxpayer omitted an amount of income to the prejudice of
SARS. Depending on the circumstances, SARS may not always believe that this was
simply an error. For example, if the taxpayer only requests a reduced assessment after

12 See chap. 3 for a discussion of additional assessments.

13 [2019] ZAGPJHC 218, [2019] 4 All SA 601 (GJ), 2019 (6) SA 196 (GJ) at para. 61.

14 [2019] ZASCA 148, [2020] 1 All SA 1 (SCA), 2020 (2) SA 19 (SCA).

15 hitps://www.dictionary.com/browse/error?s=t (accessed 11 June 2010).

16 Dispute Resolution Guide: Guide on the Rules Promulgated in terms of Section 103 of the Tax Administration
Act, 2011, 2nd Issue, 20 March 2020, available at https://www.sars.gov.za/AllDocs/OpsDocs/Guides/LAPD-
TAdm-G05%20-%20Dispute%20Resolution%20Guide.pdf (accessed 17 July 2020).



90 Practical Guide to Handling Tax Disputes

the taxpayer’s return is being verified or audited, SARS may believe that the omission
was not erroneous and the taxpayer will then have to object.

Example — Mistake by SARS: The most typical examples are processing errors, such
as double counting of an amount of income. SARS will fix this by a reduced assess-
ment if SARS discovered the mistake on its own or if the taxpayer followed the re-
quest for correction (RFC) procedure.’’

‘The intention of section 93 is essentially to enable SARS to alter an assessment to recti-

v processing errors and return completion errors. This section enables SARS to reduce
an assessment to rectify these errors even where no objection has been lodged against
that assessment.

Before relying on section 93, a taxpayer of course needs to be sure he or she is dealing
with a processing or return completion error. If in actual fact the taxpayer should have
lodged an objection, the taxpayer may be out of time as a result of first requesting a re-
duced assessment. Thus, if in doubt, the taxpayer must file an objection. SARS will au-
tomatically deal with the objection in terms of section 93 if this is appropriate.”'®

In its dispute guide SARS creates a distinction between (1) an assessment which is the subject
of a substantive dispute and (2) an error in an assessment and then goes on to suggest that a
taxpayer can rely on section 93(1)(d) in respect of errors but not in respect of substantive
disputes. In the case of substantive disputes, the taxpayer must, in terms of the dispute guide,
follow the objection remedy. '’

A substantive dispute, according to the dispute guide, is when SARS does not agree with the
taxpayer’s interpretation of the facts or the law or of both the facts and the law. An error, on
the other hand, is something like a processing error, or at least so the argument goes.

SARS’s view that section 93(1)(d) is not available in respect of what it refers to as ‘substan-
tive disputes’ may be based on the wording of section 105, which states that a taxpayer may
dispute an assessment only through the objection and appeal remedy. As is shown in the
judgment of the High Court in Rampersadh and Another v Commissioner for the South Afri-
can Revenue Service and Others®® (Rampersadh v CSARS), this is simply incorrect.

The Memorandum on the Objects of the Tax Administration Laws Amendment Bill, 2015
(2015 MO) states, in relation to section 93(1)(d), that (a) ‘Section 93(1)(d) of the Tax Admin-
istration Act was inserted to allow taxpayers a less formal mechanism to request corrections
to their returns and so reduced assessments, without having to follow the objection and appeal
route to do so’ (emphasis added) and (b) the expression ‘readily apparent’ was inserted into
section 93(1)(d) because taxpayers have tried to rely on section 93(1)(d) to raise substantive
issues in requests under that provision.

As regards (a) above, the plain wording of section 93(1)(d) does not suggest the same purpose
as that alluded to in the 2015 MO. The section clearly also applies when there is a readily
apparent undisputed error in an assessment made by SARS. If the purpose of section 93(1)(d)
was to allow taxpayers to rectify mistakes in a return that caused the incorrect assessment, the
legislature could easily have drafted the section to the effect that it applies only to errors in
assessments caused by taxpayers. But it did not. The section clearly refers to an error in an
assessment by SARS or an error in an assessment by the taxpayer. As regards (b) above, the

17 1Ibid. at para. 4.1.

18 Ibid. at para. 4.2.

19 See chaps 7 to 9 on the objection remedy.
20 [2018] ZAKZPHC 36.
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insertion of the words ‘readily apparent’ does not prevent the taxpayer from raising substan-
tive issues. It may make it more difficult for SARS to allow such requests, but it does not
prevent the taxpayer from making a request or relying on the section.

In addition, it is respectfully submitted that SARS’s interpretation of section 93(1)(d) incor-
rectly interprets the word ‘undisputed’ in relation to the word ‘error’ as opposed to the obvi-
ousness of the fact that the error cannot be disputed.

Furthermore, it is submitted that processing errors are not the errors contemplated in section
93(1)(d). If they were, section 93(1)(e), which specifically deals with processing errors, would
not have been required, because section 93(1)(d) would have sufficed. Also, it follows logically
that when an assessment contains a mistake that the assessment is incorrect. It does not matter
why it is ultimately incorrect. If an assessment is incorrect, a reduced assessment must be
available, even though no objection or appeal has been noted.

It is submitted that regardless of whether the issue raised in a request for a reduced assessment
involves a ‘substantive dispute’ when SARS agrees with the taxpayer’s interpretation, there is
no dispute about the fact that the assessment contains a mistake. If SARS is of the view that
the assessment does not contain readily apparent undisputed error, indeed SARS cannot allow
the request for a reduced assessment but should a court later find that it should have allowed
the request, there would similarly be no dispute. It follows that the distinction drawn by SARS
between a substantive dispute and an error is artificial and strains the plain the wording of
section 93(1)(d).

The judgment in Crookes Brothers Ltd v Commissioner for the South African Revenue Ser-
vice?! is relevant here. The facts of the case are briefly as follows. The taxpayer, a company,
had made certain transfer pricing adjustments in its tax return for the 2015 year of assessment
in terms of section 31 of the Income Tax Act?? (ITA). It later transpired that, according to the
taxpayer, it qualified for an exception to the need to make a transfer pricing adjustment in
terms of section 31(7) of the ITA as it read at the time, and had therefore overstated its taxable
income. Therefore, according to the taxpayer, it should not have made the adjustments. The
taxpayer accordingly submitted a request in terms of section 93(1)(d) for a reduction of its
original assessment.

SARS ultimately refused the request on the basis that, according to SARS, the requirements
for the exception in section 31(7) to apply were not met and that SARS disputed the error.
Clearly, then, a ‘substantive dispute’, to use the words in SARS’s dispute guide, arose. SARS
did not, however, decline the request on the basis that the taxpayer could not rely on section
93(1)(d) in the circumstances: it declined the request because its interpretation differed from
the taxpayer’s.

The view adopted by SARS in this case was not that the request made did not relate to an error
falling within the ambit of section 93(1)(d). On the basis of the view expressed in the SARS
dispute guide quoted above, SARS should have declined the request on the basis that there
was no error within the meaning of section 93(1)(d) and, since SARS disagreed with the
taxpayer’s interpretation, a substantive dispute had arisen and the taxpayer should have ob-
jected. It appears that in practice SARS adopts a view different from that stated in its dispute
guide.

It is also worth noting that the taxpayer in the Crookes Brothers case launched an application
to have SARS’s decision not to allow its request reviewed and set aside. The taxpayer was not
successful in that application, and the court effectively adjudicated the dispute, favouring

21 [2018] 80 SATC 439.
22 Act 58 of 1962.



92 Practical Guide to Handling Tax Disputes

SARS’s interpretation of section 31(7). It should be noted that the application was not dis-
missed on the basis that the taxpayer was not allowed to request a reduced assessment under
the circumstances or that SARS’s decision could not be faulted in the light of the aim of
section 93.

In Rampersadh v CSARS, the High Court confirmed that:

— the remedy under section 93(1)(d) is available to the taxpayer simply by way of a request
submitted to SARS;

— the taxpayer has no right to object to or appeal against SARS’s decision not to allow the
request for a reduced assessment under section 93(1)(d);

— the taxpayer is entitled to launch a review application under PAJA if SARS does not allow
the request;

— section 105 of the TAA does not oust the High Court’s jurisdiction to hear a review appli-
cation brought by a taxpayer in consequence of SARS’s failure to grant such a request;?
and

— if SARS is satisfied that the assessment contains a readily apparent undisputed error, it
must allow the request despite the section’s seemingly providing SARS with a discretion
to decide whether to issue a reduced assessment.>*

It follows that section 93(1)(d) is effectively another way of challenging an assessment,
despite section 105 and despite SARS’s views in the SARS dispute guide.

It is submitted that nothing prevents a taxpayer from raising any matter, substantive or other-
wise, in a reduced assessment request. SARS must consider the taxpayer’s request under
section 93(1)(d) because, as was held in Rampersadh v CSARS, the section does not confer an
absolute discretion on SARS. Stated differently, although SARS has a discretion under section
93(1)(d), such discretion does not allow SARS simply to ignore the request. SARS must
determine to its satisfaction, on the basis of the information available to it, whether a readily
apparent undisputed error exists for, if it is so satisfied, it must allow the request.

6.4 Reduced assessment requests under section 93(1)(d): when a taxpayer
cannot rely on it

The taxpayer’s chances of success with a reduced assessment request under section 93(1)(d)
are slim if the assessment in question does not contain a readily apparent undisputed error.
However, the taxpayer’s request should also fail, even if the assessment does contain a readily
apparent undisputed error, if:

— section 99 operates to prevent SARS from making a reduced assessment because the
assessment that contains the error has prescribed; or

— section 100 operates to prevent SARS from making a reduced assessment because the
assessment that contains the error is final.

23 Interestingly, the court in the Rampersadh case seems not have considered the effect of ss 100 and 99 on
requests made under s 93(1)(d). Of particular interest here are ss 100(1)(b), 100(1)(c) and 99(1)(e). For an analy-
sis of the impact of these sections on requests in terms of s 93(1)(d), see paras 6.4.4 and 6.4.1.4.

24 Rampersadh v CSARS at para. 25 (obiter).

25 See para. 6.3.
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6.4.1 Section 99: when the assessment has prescribed

Section 99(1)(a) to (e) provides the general rule for when an assessment prescribes and section
99(2)(a) to (d) provides for exceptions.?® Specific exceptions to prescription are also often
contained in the underlying tax Act — for example, the exception contained in sections
11D(20) and 6quat(5) of the ITA.

If an assessment contains a readily apparent undisputed error but that assessment has pre-
scribed and there is no exception to prescription, the taxpayer’s request under section 93(1)(d)
cannot be allowed no matter how compelling it may be. It is for this reason that the prescrip-
tion rules and the exceptions thereto should be carefully considered when submission of a
request for a reduced assessment under section 93(1)(d) is being contemplated. Paragraphs
6.4.1.1 to 6.4.1.4, below, explain the prescription rules while paragraphs 6.4.1.5 to 6.4.1.8
explain the exceptions.

6.4.1.1 General prescription rule: section 99(1)(a)

Section 99(1)(a) states that an assessment by SARS prescribes three years after the date of the
original assessment®’ — that is, three years after the issue date of the original assessment. >

It follows that if an assessment (a) contains an error, (b) is an assessment by SARS and (c) is
older than three years, SARS cannot allow the taxpayer’s request for a reduced assessment
unless one of the exceptions to this three-year prescription rule applies.

It should be noted that ‘original assessment’ in section 99 also includes original additional
assessments.?’

e Example 6.1 — Three years and original additional assessments

Assume a taxpayer was originally assessed to tax on taxable income of
R1 000000 on 1 March 2020, which taxable income comprised income of
R2 000 000 and expenses of R1 000 000. Following an audit, SARS disallowed
R200 000 of the deductions claimed by the taxpayer in its tax return. The taxpay-
er’s taxable income increased accordingly from R1 000 000 to R1 200 000 on the
additional assessment. The additional assessment is dated 1 May 2020.

The additional assessment prescribes three years from 1 May 2020 only in respect
of the disallowed expenses. The taxpayer cannot count three years from 1 May
2020 to determine whether it can still challenge the income of R2 000 000: the
three-year period in respect of the income runs from 1 March 2020.

26 S 99(2)(e), (3) and (4) also contains exceptions to prescription. These provisions are not relevant, however, when
a taxpayer may request a reduced assessment even despite prescription.

27 This rule applies to assessments by SARS. See chap. 3 for a discussion of the different types of assessment.

28 See the definition of ‘date of assessment” ins 1.

29 See chap. 3.
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6.4.1.2 General prescription rule: section 99(1)(b) and (c)

In terms of section 99(1)(b), an original self-assessment prescribes five years from the date of
submission of the relevant return (if a return is required) or, if no return is submitted, five
years from the date of an assessment by SARS.?’ Evidently, when a taxpayer does not file a
return in respect of a self-assessment-type tax, the prescription periods do not start to run.?!
However, should SARS raise an assessment consequent upon the taxpayer’s not having filed a
return (in respect of self-assessment type taxes), that assessment would prescribe five years
from date of assessment.

It is worth noting that, if SARS raises an assessment in respect of a self-assessment-type tax,
the five-year rule applies only if the taxpayer did not submit a return. If the taxpayer submitted
a return relating to a self-assessment-type tax and, following an audit, for example, SARS
raises an additional assessment, the three-year rule would apply under section 99(1)(a)*?
because such assessment would be an original additional assessment by SARS.

In terms of section 99(1)(c), an assessment raised in respect of a self-assessment-type tax in
respect of which no return is required prescribes five years from the date of the payment of the
tax for the relevant tax period or, if no payment is made, five years from the effective date.

The effective date is the date referred to in section 187(3), (4) or (5).%

It follows that if an assessment (a) contains an error, (b) is an assessment on a self-assessment-
type tax and (c) is older than five years, SARS cannot allow the taxpayer’s request for a
reduced assessment unless an exception to the general rule applies.

30 See the definition of ‘date of assessment’ in s 1.

31 See also Commissioner for the South African Revenue Service v Char-Trade 117 CC t/a Ace Packaging [2018]
ZASCA 89.

32 As discussed in para. 6.4.1.1.

33 See the definition of ‘effective date’ in's 1.
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6.4.1.3 General prescription rule: section 99(1)(d)(ii) and (iii)**

In terms of section 99(1)(d) an original assessment prescribes on the date on which it is issued,
to the extent that it is based on a practice generally prevailing at that time. This also applies to
assessments issued on a self-assessment-type tax in respect of which no return is required, as
long as the payment that is made is based on a practice generally prevailing at the time pay-
ment is made.

Therefore, if an assessment is based on a practice generally prevailing, the taxpayer should not
be able to succeed with a request for a reduced assessment in respect of same. It is submitted
that, in practice, the chances of successfully relying on any of the exceptions to avoid SARS
raising this prescription rule to decline a request for a reduced assessment under section
93(1)(d) are slim to none.

6.4.1.4 General prescription rule: section 99(1)(e)

In terms of section 99(1)(e), an assessment issued in respect of a dispute that has been re-
solved prescribes on the date of resolution of a dispute under chapter 9. This prescription rule
applies when, for example, an objection submitted by a taxpayer is allowed, and a reduced
assessment is issued to give effect to the allowed objection under section 93(1)(a). The re-
duced assessment so issued prescribes, under section 93(1)(e), on the date of its issue.

This prescription rule can also apply in cases where a taxpayer’s objection to an assessment is
disallowed and no appeal is filed (i.e. the taxpayer accepts the assessment previously dis-
puted). When a taxpayer accepts the assessment by not submitting an appeal, the dispute is
resolved and the assessment hitherto under dispute prescribes under section 93(1)(e).

The relevance hereof in the context of reduced assessment requests can be explained as
follows. Were a taxpayer decides not to appeal against an assessment but instead to submit a
reduced assessment request in relation to that assessment, SARS would arguably be prohibited

34 S 99(1)(d)(i) operates to prevent the issue of an additional assessment and is not relevant in this context. It
cannot serve to prevent the taxpayer from being successful with a reduced assessment request under s 93(1)(d).
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from changing the assessment in question under section 99(1)(e) even if it agreed that there
was an error in the assessment.

The facts in Rampersadh v CSARS (supra) are relevant here. In this case, the taxpayer objected
to certain assessments, which objection was disallowed by SARS. When it was out of time to
submit an appeal, the taxpayer filed a request for a reduced assessment, under section
93(1)(d). It appears from the judgment that SARS did not raise section 99(1)(e) as a reason
why the request could not be allowed. The interpretation of section 99(1)(e) was therefore not
considered or pronounced upon by the court. There appears to be no authority on the impact, if
any, that section 93(1)(e) may have on requests for reduced assessments in circumstances
where the taxpayer does not file an appeal.

It could be argued that a taxpayer who, following an unsuccessful objection, submits a request
for a reduced assessment is still disputing the assessment and that therefore the dispute is not
resolved and section 99(1)(e) cannot apply The trouble with that argument is that such further
dispute by the taxpayer under the auspices of section 93(1)(d) is not envisaged by chapter 9.
The dispute under chapter 9 is arguably resolved if the taxpayer does not file an appeal (an
appeal being the step prescribed under chapter 9 of the TAA for continuing to dispute an
assessment after an objection has been disallowed).

Section 93(2), however, clearly provides that an assessment may be reduced under section
93(1)(d) even if no appeal has been noted. If section 99(1)(e) were to prevent the making of a
reduced assessment in circumstances where the taxpayer has not filed an appeal, it would be in
conflict with section 93(2). It is submitted that whatever interpretation is to be followed of
section 99(1)(e), it cannot be such as creates a conflict with section 93(2), which is clear and
unambiguous. On that basis, it is submitted that section 99(1)(e) cannot prevent a taxpayer
from succeeding with a reduced assessment request.

It should be noted, however, that if an assessment is reduced or confirmed, following the
resolution of a dispute under chapter 9, and the taxpayer makes a request under section
93(1)(d), in relation to something other than the issue resolved under chapter 9, this prescrip-
tion rule will not prevent SARS from making a reduced assessment.

6.4.1.5 Prescription exception: section 99(2)(a) and (b)
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In terms of section 99(2)(a) none of the general prescription rules applies to an assessment by
SARS if, as a result of fraud, misrepresentation or non-disclosure of material facts, the full
amount of tax is not assessed to tax.

As regards self-assessment-type taxes, section 99(2)(b) states that if, because of fraud, inten-
tional or negligent misrepresentation or intentional or negligent non-disclosure of material
facts, the full amount of tax chargeable is not assessed the self-assessment does not prescribe,
even though one or more of the general rules apply.

From a taxpayer’s perspective, though, the question that arises is whether the taxpayer can
rely on the provisions of section 99(2)(a) and (b) in an attempt to prevent prescription from
preventing a reduced assessment.**

The wording of section 99(2)(a) and (b) clearly states that the general rule does not apply to
the extent that ‘the full amount of tax chargeable was not assessed’. It is submitted that this
exception applies only if there should be an increase in the amount assessed originally. A
taxpayer requesting a reduced assessment would invariably require a decrease in the amount
of tax assessed on the original assessment. It is trite that the purpose of section 99(2)(a) and
(b) is to ensure that dishonest taxpayers do not get the benefit of prescription. Allowing a
taxpayer to rely on section 99(2)(a) and (b) to try to get a reduced assessment would skew the
purpose of section 99(1) and (2).

It must follow, from the above, that a taxpayer cannot rely on the aforementioned exception
merely to avoid prescription in an effort to secure a reduced assessment.

6.4.1.6 Prescription exception: section 99(2)(c)

Section 99(2)(c) allows the taxpayer and SARS to agree that prescription does not apply. A
taxpayer who seeks a reduced assessment may accordingly request that SARS agree that
prescription does not apply. There are no rules as to when SARS should so agree with a
taxpayer.

For this exception to apply, SARS and the taxpayer would have to reach the agreement before
the relevant assessment prescribes. In the light of this, and the fact that there are no rules that
govern when SARS should agree with a taxpayer, the exception in section 99(2)(d) may very
well be a more effective way of preventing prescription from resulting in the taxpayer’s
request for a reduced assessment under section 93(1)(d) not being allowed.

35 See chap. 4 for an analysis of this section from SARS’s perspective.
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6.4.1.7 Prescription exception: section 99(2)(d)(iii)**

Under this exception, an assessment will not prescribe if SARS becomes aware of the relevant
error in the assessment before the assessment prescribes. It is submitted that a taxpayer can
rely on section 93(1)(d), even after prescription, if SARS is made aware of the error before the
assessment prescribes. It stands to reason, then, that the reduced assessment request remedy is
available indefinitely, as long as SARS is made aware of the error before the assessment
prescribes and no othem' provxsnon prevents the taxpayer from requesﬂng a reduced assessment
as discussed above. 2 :

6.4.1.8 Prescription gxcepﬁoyl: sectigns 11D(20) and 6quat(5) of th_e ITA

36 S 99(2)(d)(i) is not discussed here. It requires the submission of an objection before it can apply. In the context
of a reduced assessment request that exception in s 99(2)(d)(i) is irrelevant.



Remedies other than objection and appeal 99

In terms of section 11D(20), a taxpayer may request a reduced assessment, even after prescrip-
tion, if the requirements of that subsection have been satisfied.

In terms of section 6quat(5), a taxpayer may be allowed to request a reduced assessment to
allow foreign tax credits as a deduction or credit despite the fact that the assessment has pre-
scribed, provided the request is made within a period of six years from the date of the original
assessment.

6.4.2 Finality of assessments

relation to

(:,z) i i “ :
i)~ im-s€CHION-95- (1) and no return described in section 91 (5) (b) has been
received by SARS, Z : -

In terms of section 100(1)(a)(i), an assessment made in terms of section 95(1)%" is final pro-
vided no return has been submitted as contemplated section 91(5). It follows that if a taxpayer
submits a request for a reduced assessment in respect of an estimated assessment raised under
section 95(1) SARS would be unable to issue a reduced assessment because the estimated
assessment is final under section 100(1)(a)(i).

Should the taxpayer submit the relevant return to SARS and SARS issue a reduced or add-
itional assessment consequent upon the submission of that return, such reduced or additional
assessment would not be final under section 100(1)(a)(i). SARS would therefore not be pro-
hibited from issuing a reduced assessment under section 93(1)(d), provided none of the other
rules prevents SARS from doing so.

E:} PROPOSED CHANGE IN THE 2020 DRAFT BILL

The Draft Tax Administration Laws Amendment Bill, 2020, published for public
comment on 31 July 2020, proposes to amend section 95 to allow SARS to issue
an estimated assessment if the taxpayer does not submit relevant material to
SARS after SARS has requested the relevant material at least twice. If eventually
promulgated in its current form, this amendment will be effective from the date of
promulgation. As explained in the preceding paragraphs, assessments raised in
consequence of the taxpayer’s failure to submit a return is final under section
100(1)(a)(i). No amendment is proposed to section 100(1)(a) to achieve a similar
result for assessments raised where a taxpayer has failed to provide relevant mate-
rial.3® It follows, based on the proposed amendments, that an estimated assess-
ment raised in consequence of the taxpayer’s failure to submit relevant material to
SARS would not be final; therefore a reduced assessment request in respect of
such assessment should not fail in consequence of section 100.

continued

37 Estimated assessments made in consequence of the taxpayer’s failure to submit a return — see chap. 3.

38 In fact, given the proposed movement of the provisions of s 91(3)—~(6) to s 95, without a consequential amend-
ment to s 100, the issue of an estimated assessment for failure to submit a return would also not prevent the tax-
payer from relying on any of the other remedies discussed herein to challenge such estimated assessment. This
appears to be an oversight which it is suspected will be remedied in the final Bill.
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At the time of drafting, it is not clear whether the fact that there is no proposal to
amend section 100 in consequence of the amendment to section 95 (and section
91) is an oversight or intentional. It is submitted that there should be no amend-
ment to section 100 in consequence of the amendment to section 95 (and section
91), at least in so far as an estimated assessment would be based on the taxpayer’s
failure to submit relevant material, as the absence of such an amendment should
allow taxpayers an opportunity to challenge an assessment through mechanisms
other than objection and appeal.®® If an assessment raised under section 95 for
failure to submit relevant material is also final under section 100, the taxpayer
would not have any remedy other than approaching the High Court to challenge
such assessment.*” Whilst the submission of the relevant material would prevent
that result, it is not inconceivable that a scenario may arise in which the taxpayer
has submitted material which SARS does not consider relevant material. It should
be noted that the discussion above relates to a draft Bill which is subject to
change.

6.4.3 Finality of assessments: section 100(1)(a)(ii)

In terms section 95(3), if a taxpayer is unable to submit an accurate return, SARS and the
taxpayer may agree on an assessment. SARS is not permitted to issue a reduced assessment
under section 93(1)(d) if the assessment in respect of which the taxpayer requires a reduction
constitutes an agreed assessment, because the agreed assessment is final in terms of section

100(1)(a)(ii)-

6.4.4 Finality of assessments: section 100(1)(b) and (¢)

39 Seeing as the taxpayer would not be able to object — see chap. 7.

40 Taxpayers may, however, also consider objecting to the assessment and if the objection is declared invalid
because the taxpayer cannot object to such assessment, launching an application under rule 52 of the rules prom-
ulgated under s 103 (“the rules™) to have the objection declared valid (see chap. 11).
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In terms of section 100(1)(b), an assessment is final if no objection is lodged or if an objection
is lodged but then withdrawn. In terms of section 100(1)(c), an assessment is final if, after an
objection has been lodged, no appeal is noted or an appeal is noted but then withdrawn.

On a plain reading of section 100(1)(b) and (c), the fact that the taxpayer may request a
reduced assessment, as confirmed in Rampersadh v CSARS, does not mean that the assessment
has not become final. On this interpretation, a request for a reduced assessment in the absence
of an objection or appeal renders the request moot because, no matter how compelling that
request may be, the assessment to which it relates is final, which fact would in turn prevent
SARS from issuing a reduced assessment.*'

Such an interpretation is untenable, however, since it would result in the taxpayer’s always
having to file an objection or note an appeal if it were to have any chance of ultimately getting
a reduced assessment. Section 93(2) clearly provides that a reduced assessment may be issued
even though no objection is filed or appeal noted.*?

It should be noted, however, that a taxpayer who withdraws its objection will not be able
thereafter to request a reduced assessment, as the assessment will have become final under
section 100. The same applies when a taxpayer notes an appeal but subsequently withdraws it.

6.4.5 Finality of assessments: section 100(1)(d)

In terms of section 100(1)(d), when an assessment is issued to give effect to a settlement
agreement reached in terms of part F of chapter 9, such assessment is final. It follows that
SARS would not be permitted to issue a reduced assessment under section 93(1)(d) if the
request relates to an assessment that is issued to give effect to such a settlement agreement. Of
course, if the taxpayer identifies an error on the assessment that does not give effect to the
settlement agreement, this exclusion would not, prevent the taxpayer from succeeding with a
request for a reduced assessment to get such an error remedied.

41 See also Medox Ltd v Commissioner for the South African Revenue Service [2015] 77 SATC 233.

42 1t is true that failure to submit an objection timeously could result in the assessment’s being final under
s 100(1)(b) only if more than 3 years have elapsed from the date of assessment (s 104(5)(b)) — in other words,
after prescription. A request submitted under s 93(1)(d), then, cannot fail simply because no objection has been
lodged if the assessment on which a reduction is requested is less than three years old. When considered in this
light, the operation of s 100(1)(b) will never result in a reduced assessment request being declined. It would ra-
ther be s 99 that would prevent such a request from being successful which in turn renders the impact of
s 100(1)(b) on requests for reduced assessments largely academic. If more than 3 years have elapsed, the assess-
ment may have prescribed (self-assessments prescribe after 5 years); therefore the application of s 100(1)(b) can
indeed be a reason why a request for a reduced assessment cannot be allowed in respect of reduced assessments
requests on self-assessment type taxes. Furthermore, an assessment can become final under s 100(1)(c) when
more than 75 days have elapsed from the date of the decision to disallow the objection (s 107(2)(b) — see
chap. 10). But, if more than 75 days have indeed elapsed, the assessment can become final and s 100(1)(c) before
the assessment prescribes. In light hereof, the application of s 100(1)(c) could indeed be a reason why a request
for a reduced assessment cannot be allowed.
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6.4.6 Finality of assessments: section 100(1)(e) to (g)

In terms of these provisions, once an appeal has been decided by the Tax Board, the Tax Court
or a higher court, the assessment to which that appeal relates is final if there is no further right
of appeal (or referral to the Tax Court from the Tax Board). So, for example, if a taxpayer
wins a case in the Tax Court and secures a reduced assessment and SARS then, on appeal to
the High Court, gets the Tax Court’s decision overturned, the additional assessment that has to
be made cannot be reduced under section 93(1)(d) if the taxpayer has no right of appeal to the
Supreme Court of Appeal or Constitutional Court. If there is a right of appeal but the taxpayer
does not exercise it, deciding instead to request a reduced assessment under section 93(1)(d), it
would appear that SARS would not be prohibited by section 100 from allowing such request.
It is submitted, however, that SARS would not be able to reduce an assessment that has been
confirmed by a court and hence a request for a reduced assessment in circumstances where a
court has confirmed the assessment and the taxpayer does not exercise a right to appeal should
not succeed.

6.5 Reduced assessment requests under section 93(1)(d): procedural
aspects

There was, at the time of going to print, no prescribed procedure in the TAA for the submis-
sion of requests for a reduced assessment under section 93(1)(d).

The TAA does not prescribe a time period within which the taxpayer must request a reduced
assessment® or within which SARS must respond to such a request. There is also no pre-
scribed submission channel for these requests.

In Rampersadh v CSARS, the court held that requests for a reduced assessment simply take the
form of a request to SARS.

In the SARS dispute guide, SARS states that the procedure for reduced assessment requests is
to submit a corrected tax return (i.e. the Request For Correction (RFC) procedure). In the
SARS guide titled Request for Correction and Notice of Objection Guide SARS indicates that
a corrected return should be filed as follows:

‘If you want to print a copy of the ... [tax return to be corrected], click here (it'll take you
to the Adobe download page). You need to then fill it in, sign it and drop it off at a SARS
branch or post it to SARS (the address as indicated on your assessment).

43 See, however, the discussion of prescription in para. 6.4.1 above.
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If you submitted your return via eFiling, login to the eFiling site, then click on Services.
You will find a question about corrections and objections with a link taking you to the
RFC and NOO forms.’ [my insertion].

At the time of going to print, the link for downloading the tax return to be corrected did not
work, nor was there a question about corrections on the Services page in the eFiling site. On
SARS’s website* it is stated that an RFC may be filed at a SARS branch or

‘will be available through:

— eFiling — this channel can be used by eFilers to request, complete and submit the cor-
rection.

» Logon to eFiling

* Select
[J Returns
[1 Returns History
[0 The applicable type of tax (e.g. Income Tax, VAT, etc.)
[l The applicable return/declaration.

 Click Open on the far right.

Once you are on the workpage, select Request Correction:

It often happens in practice that the above procedure cannot be followed because the ‘Request
Correction’ button on the eFiling site is greyed out. SARS appears to be aware of this problem
and states on its website® that:

‘If the Request Correction button isn’t available (e.g. greyed out), this means that you're
not able to submit a request. You will need to lodge an objection.’

The fact that the button may be greyed out does not necessarily mean the taxpayer is not able
to rely on section 93(1)(d) to request a reduced assessment.

In cases where the RFC option is not available (or, in some cases, even where it is available), a
request for correction may, as was held in Rampersadh v CSARS, take the form of a request
typically reduced to writing in a letter that is emailed to SARS.

A decision by SARS not to allow a request in terms of section 93(1)(d) clearly constitutes
administrative action.*® It follows that because a decision by SARS not to allow a request
under section 93(1)(d) is administrative action, PAJA sets out what taxpayers’ rights are in
respect of such request.

In terms of section 3(1) of PAJA, any administrative action that materially or adversely affects
a taxpayer’s rights must be procedurally fair. In terms of section 3(2)(b), in order to give effect
to the right to procedurally fair administrative action, the administrator — SARS, for example —
must (subject to certain exceptions) give the person whose rights are affected:

‘(i) adequate notice of the nature and purpose of the proposed administrative action;
(ii) areasonable opportunity to make representations;
(iii)  a clear statement of the administrative action;

44 https://www.sars.gov.za/ClientSegments/Individuals/What-If-Not-Agree/Pages/Request-for-Corrections-.aspx
(accessed 12 June 2020).

45 https://www.sars.gov.za/ClientSegments/Individuals/What-If-Not-Agree/Pages/Request-for-Corrections-.aspx
(accessed 12 June 2020).

46 See the Rampersadh and Crookes Brothers cases.
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(iv) adequate notice of any right of review or internal appeal, where applicable; and
(v) adequate notice of the right to request reasons in terms of section 5.

Since SARS’s decision not to grant a request constitutes administrative action, it should be
determined whether the taxpayer concerned has a right that can be materially or adversely
affected by the decision, and, if such a right exists, whether it is indeed materially or adversely
affected by the decision. It is only when the taxpayer has a right that is materially or adversely
affected by a decision not to grant a request in terms of section 93(1)(d) that the taxpayer has
the right to procedural fairness under PAJA*’ and that SARS must comply with the require-
ments under section 3(2)(b) listed above.

Section 93(1)(d) arguably does give taxpayers a right to a reduced assessment (subject to
SARS’s satisfaction that the requirements have been satisfied) and it does (certainly following
the judgment in Rampersadh v CSARS) give them the right to request a reduced assessment in
terms of that provision. Further still, taxpayers have the right to have a request for a reduced
assessment fairly considered. SARS’s decision not to grant such a request does, it is submit-
ted, adversely affect the taxpayer’s rights.

It is submitted therefore that unless SARS can justify a deviation from the above requirements
in terms of section 3(4) of PAJA it will have to:

— provide the taxpayer with notice of its proposed decision to disallow the request for re-
duced assessment before it makes the decision to disallow the request; and

— provide the taxpayer with a reasonable opportunity to make representations before the
request for reduced assessment is disallowed.

It is not inconceivable that SARS may be able to depart from the need to comply with these
requirements in the light of the fact that the taxpayer would have been allowed to make
representations in its request for a reduced assessment. It is submitted though that it is highly
unlikely that SARS would be able to deviate from the requirement to provide the taxpayer
with:

— a clear statement of the decision to disallow the request, after the request has been disal-
lowed;

— adequate notice of any right of review or internal appeal, after the request has been made;
and

— notice of its right to request reasons, after the decision has been made to disallow the
request.

SARS’s failure to comply with these requirements may in and of itself constitute a ground for
judicial review under section 6 of PAJA.

6.6 Reduced assessment requests under section 93(1)(d): what if SARS
does not respond or does not respond favourably?

If SARS does not respond at all to a valid request for a reduced assessment under section
93(1)(d), the taxpayer would be entitled to:

— submit a complaint to the Complaints Management Office (CMO);

— submit a complaint to the Tax Ombud; or

47 A legitimate expectation will suffice, but it is submitted that the taxpayer would not have a legitimate expecta-
tion.
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— consider launching appropriate litigation proceedings against SARS to secure a response
fromit.® ' '

If SARS does respond but not favourably, the taxpayer may consider either requesting a

review of SARS’s decision in terms of section 9% or launching a review application® in the

High Court under PAJA. = -

6.7 Requests for a reduced assessment under section 93(1)(e): when the
taxpayer can rely on it : !

The circumstances under which section 93(1)(e)(i) applies are self-evident. The following
examples are illustrative.

Example 6.2 — Section 93(1)(e)(i) — failure by a third party to submit a return
Bank A paid interest to natural person, Mr B, in the amount of R100 000 during
Mr B’s 202X year of assessment. Bank A is required under section 26 to submit a
return to SARS informing SARS of the R100 000 paid to Mr B but fails to do so.
SARS calculates the interest to which Mr B is entitled from Bank A to be
R120 000 and taxes Mr B accordingly. The only reason for doing so is the absence
of the return which had to be issued by the bank. Mr B may therefore, in terms of
section 93(1)(e)(i), request a reduced assessment to ensure he is assessed to tax on
only R100 000 without having to lodge an objection.

48 1t must be reiterated at this point that, where High Court litigation is concerned, proper legal advice and assist-
ance should be sought in order to determine the most appropriate course of action.

49 See para. 6.19. _

50 See para. 6.23.
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Example 6.3 — Section 93(1)(e)(i) — submission of an incorrect return by a third
party

Bank A paid interest to a natural person, Mr B, in the amount of R100 000 during
Mr B’s 202X year of assessment. Bank A is required under section 26 to submit a
return to SARS informing SARS of the R100 000 paid to Mr A. Bank A submits
the return but declares that it paid Mr B an amount of R1 000 000 in interest.
SARS raises an assessment on the basis that Mr B earned interest of R1 000 000.
Mr B may request a reduced assessment under section 93(1)(e)(i) without having
to object.

Example 6.4 — Section 93(1)(e)(i) — failure by an employer to submit a return

Mr B is employed by XYZ (Pty) Ltd. In his 202X year of assessment, Mr B
earned remuneration of R1 200 000 from XYZ (Pty) Ltd. XYZ (Pty) Ltd fails to
submit the EMP501 for the 202X year of assessment. As a result, SARS assesses
Mr B to income tax on R1 500 000, comprising the R1 200 000 he received in re-
muneration and a further R300 000 he received as a loan from XYZ (Pty) Ltd.
Mr B may be entitled to a reduced assessment under section 93(1)(e)(i) without
having to lodge an objection.

Example 6.5 — Section 93(1)(e)(i) — incorrect return submitted by an employer

Mr B is employed by XYZ (Pty) Ltd. In his 202X year of assessment, Mr B
earned remuneration of R1 200 000 from XYZ (Pty) Ltd. XYZ (Pty) Ltd submits
the EMP501 for the 202X year of assessment in which it discloses remuneration
paid to Mr B of R1 500 000. As a result, SARS assesses Mr B to income tax on
R1 500 000, comprising the R1 200 000 he received in remuneration and a further
R300 000 he received as a loan from XYZ (Pty) Ltd. Mr B may be entitled to a
reduced assessment under section 93(1)(e)(i) without having to lodge an objection.

The circumstances under which section 93(1)(e)(ii) would apply require further analysis. The
TAA does not define what a “processing error’ is, and it is by no means clear from the plain
wording what was intended by the use of those words.

The Memorandum on the Objects of the Tax Administration Laws Amendment Bill, 2015
(2015 MO) states the following in so far as section 93(1)(e) is concerned:

‘Finality in a tax assessment is important for both taxpayers and SARS, which is why
there is a period within which a SARS may revise an assessment to the benefit or other-
wise of a taxpayer. This period, which is commonly known as the prescription period, is
either three years for taxes assessed by SARS or five years for taxes that are self-
assessed by taxpayers. Limited exceptions to prescription apply where fraud, misrepre-
sentation or material non-disclosure exists in a tax return, in order to give effect to the
outcome of a dispute resolution process—such as an objection or appeal to a court. The
original purpose of the insertion of section 98(1)(d) was to address problems with erro-
neous assessments which are often only discovered after all prescription periods and
remedies have expired and it becomes apparent that it would be inequitable to recover
the tax due under such assessments. An example would be that of a retiree who was as-
sessed in error based on incorrect information supplied by an employer or a retirement
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fund, who fell below the tax threshold after retirement and thus ceased to submit returns
to SARS and was only traced some years later in order to recover the outstanding tax
debt as a result of the incorrect assessment. The insertion of the new paragraph aimed to
address this problem by allowing for the withdrawal of assessments in specified narrow
circumstances, which were the following:

— The assessment must be based on a readily apparent factual error by the taxpayer in
a return; a processing error by SARS; or a return fraudulently submitted by a person
not authorised by the taxpayer;

— The assessment imposes an unintended tax debt in respect of an amount that the tax-
payer should not have been taxed on;

— The recovery of the tax debt under the assessment would produce an anomalous or
inequitable result;

— There is no other remedy available to the taxpayer; and
— It is in the interest of the good management of the tax system.

However, it immediately became apparent that taxpayers interpreted the section as a
general mechanism to address their “old mistakes” in assessments that were final,
where the taxpayer could no longer request a reduced assessment or where the objection
process as well as appeals to the tax and higher courts had been exhausted. In respect of
most of these matters there was no unintended tax debt the recovery of which would be
inequitable. In actual fact, if most of the assessments sought to be withdrawn were given
effect to, SARS would have had to pay refunds. The insertion of section 98(1)(d) was not
intended as a substitute to the above procedures nor as a “post-appeal appeal” remedy,
including in one memorable case an attempt to reverse an adverse judgment by the Su-
preme Court of Appeal. The true intention was to address adverse assessments resulting
from factors beyond the control of the taxpayer, for example the failure to submit a re-
turn or submission of an incorrect return by a third party under section 26 or by an em-
ployer under a tax Act, where the right of the taxpayer to object or seek an extension
within the period referred to in section 104(3) has expired. This happens where a tax-
payer only becomes aware of the problem after three years and can no longer object
against the assessment, which has become final. Accordingly, it is proposed that section
98(1)(d) be deleted in order to avoid the problems discussed and moved to a new section
93(1)(e), in an amended form. See the notes on paragraph 2.49 for a discussion in this
regard.’

From the 2015 MO it is evident that ‘The original purpose of the insertion of section 98(1)(d)
was to address problems with erroneous assessments which are often only discovered after all
prescription periods and remedies have expired and it becomes apparent that it would be
inequitable to recover the tax due under such assessments’. The plain wording of section
98(1)(d), as it read at the time, supported this stated intention.

The 2015 MO, however, goes on to state that taxpayers were relying on this remedy in section
98(1)(d) to fix old mistakes after prescription and alludes to the fact that this was not the
purpose of section 98(1)(d): ‘The true intention was to address adverse assessments resulting
from factors beyond the control of the taxpayer’ and “The insertion of section 98(1)(d) was not
intended as a substitute to [objections and s 93(1)(d) reduced assessment requests]’. These
statements, however, contradict the plain wording of section 98(1)(d) as it read at the time.

What is clear from the 2015 MO, though, is that section 93(1)(e), the ‘replacement’ for section
98(1)(d), was indeed intended to address only adverse assessments resulting from factors
beyond the control of the taxpayer and not intended to provide a substitute mechanism for an
objection and for a request for a reduced assessment under section 93(1)(d). Therefore, even
though the 2015 MO seems to suggest that section 93(1)(e) replaced section 98(1)(d) in
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amended form, the amendment was clearly a policy shift and not simply a move of section
98(1)(d) to section 93(1)(e) in amended form, as stated in the 2015 MO.

The plain wording of section 93(1)(e)(i) agrees with the stated intention in that a taxpayer may
rely on section 93(1)(e)(i) to request a reduced assessment if the adverse assessment resulted
from factors outside the control of the taxpayer, as is clear from Examples 6.2 to 6.5 above. It
does not agree with the other stated intention, however: the individual taxpayers in Examples
6.2 to 6.5 would be entitled to object or to request a reduced assessment under section
93(1)(d). Clearly, then, on the basis of the plain wording, the remedy under section 93(1)(e)(i)
is in effect a substitute for an objection and for a request under section 93(1)(d) for a reduced
assessment.

Section 93(1)(e)(ii) applies when an assessment is incorrect because of a processing error
made by SARS. Whatever the nature of the error may be, the plain wording of this provision
also aligns with the first stated intention as per the 2015 MO as the error would have been
made by SARS (as opposed to the taxpayer) for the taxpayer to rely on it. However, when an
assessment is incorrect because of a processing error made by SARS, the taxpayer would be
allowed to request a reduced assessment under section 93(1)(d) or may object. On a plain
reading of the wording, the remedy under section 93(1)(e)(ii) is, in fact, a substitute for an
objection and for a request under section 93(1)(d) for a reduced assessment.

Similarly, section 93(1)(e)(iii) applies only when an assessment was based on a return fraudu-
lently submitted without authorisation from the taxpayer. Again, the plain wording of this
provision coincides with the stated intention as per the 2015 MO in part as the assessment
would have resulted from factors outside the control of the taxpayer. However, because the
taxpayer would have be able to object or request a reduced assessment under section 93(1)(d),
section 93(1)(e)(iii) is available as a substitute for section 93(1)(d) and objections.

Once the assessment in question prescribes, however, section 93(1)(e) is no longer a substitute
for objections and section 93(1)(d) remedies: at that point, section 93(1)(e) is the only remedy.
It seems, then, that the intention was not simply to prevent taxpayers who could have objected
or used section 93(1)(d) from relying on section 93(1)(e) but to limit the circumstances under
which taxpayers who could have objected or requested reduced assessments before prescrip-
tion to rely on section 93(1)(e) after prescription to three specific scenarios, the scenarios
envisaged in section 93(1)(e)(i) to (iii). Such scenarios are ostensibly of a type ‘which [is]
often only discovered after all prescription periods and remedies have expired’ . 1t is in the
light of this purpose that section 93(1)(e)(ii) must be interpreted.

The verb ‘process’ is defined to mean ‘to treat or prepare by some particular series of actions,
as in manufacturing” or ‘to handle (papers, records, etc.) by systematically organizing them,
recording or making notations on them, following up with appropriate action, or the like’.> It
also means ‘to deal with something according to a particular set of actions’> and ‘to subject to
or handle through an established usually routine set of procedures’.>* The word ‘procedure’ is
in turn defined as ‘a particular way of accomplishing something or of acting’.%

On the basis of the definitions above, the word ‘process’ clearly refers to a sequence of ac-
tions, or to actions performed in a routine procedure, to achieve some end. In the context of
section 93(1)(e), a processing error must mean a mistake made by SARS in the series of

51 The 2015 MO.

52 https://www.dictionary.com/browse/processing?s=t (accessed 12 June 2020).

53 https://dictionary.cambridge.org/dictionary/english/process (accessed 12 June 2020).
54 https://www.merriam-webster.com/dictionary/processing (accessed 12 June 2020).
55 https://www.merriam-webster.com/dictionary/procedures (accessed 12 June 2020).
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actions taken by SARS to raise an assessment or an error in the routine procedures followed in
the raising of an assessment.

However, to qualify as a processing error within the purview of section 93(1)(e), the mistake
made by SARS must be such as is typically discovered only after the assessment has pre-
scribed. SARS seems to suggest in its dispute guide that double counting and typographical
errors are processing errors. It is difficult to see how these are the only types of error that are
typically discovered only after all prescription periods have lapsed. The ambit of section
93(1)(e)(ii) is arguably wider than what is suggested in the SARS dispute guide.

Section 93(1)(e)(iii) applies when an assessment is based on a return fraudulently submitted
by a person not authorised to submit it. In the light of the purpose of section 93(1)(e) as a
whole, this, it is submitted, must mean that the return was submitted by a person other than the
taxpayer and that the taxpayer had no knowledge of the submission. It is not inconceivable
that a taxpayer may conspire with another person to submit a fraudulent return or even negli-
gently permit the submission of a fraudulent return. Under these circumstances, the taxpayer
would arguably have authorised the fraudulent submission of the return, or was otherwise in
control or capable of controlling the submission of a return, and should not, in the light of the
purpose of section 93(1)(e), be able to rely on this provision to secure a reduced assessment.

PROPOSED CHANGE IN THE 2020 DRAFT BILL

The Draft Tax Administration Laws Amendment Bill, 2020, published for public
comment on 31 July 2020, proposes to introduce a section 93(1)(f) which allows
SARS to issue a reduced assessment when SARS has raised an estimated assess-
ment in consequence of the taxpayer’s failure to submit a return or to submit rele-
vant material to SARS. The draft Bill is subject to change and no proposed
amendments were in force at the time of writing.

56 Especially in the light of the requirement that SARS issue a letter of audit findings and include the grounds for
assessment in the notice of assessment. See chaps 2 and 3.
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6.8 Reduced assessment requests under section 93(1)(e): when the
taxpayer cannot rely on it

The only circumstances under which a taxpayer may not rely on section 93(1)(e) are when the
circumstances envisaged in section 93(1)(e) do not exist and when an assessment has become
final through the operation of section 100.%” The fact that the assessment may have prescribed
is irrelevant since section 99(2)(¢e) allows for this remedy to operate even after the assessment
has prescribed.

6.9 Reduced assessment requests under section 93(1)(e): procedural
aspects

The comments in paragraph 6.5 also apply to requests for reduced assessments under section

93(1)(e).

6.10 Reduced assessment requests under section 93(1)(e): what if SARS
does not respond or does not respond favourably?

If SARS does not respond at all to a valid request for a reduced assessment under section
93(1)(e), the taxpayer is entitled to: : ’

— submit a complaint to the CMO;
— submit a complaint to the Tax Ombud; or
— launch appropriate litigation proceedings against SARS to force it to respond.

If SARS does respond but not favourably, the taxpayer may request a review of that decision
in terms of section 9°® or launch a review application in the High Court under PAJA.>’

6.11 Withdrawal of assessments under section 98: when a taxpayer can
rely on it '

57 Ons 100, see paras 6.4.2 to 6.4.6, which apply mutatis mutandis.
58 See para. 6.19.
59 See para. 6.23.
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Section 98 allows SARS to withdraw an assessment under certain very limited circumstances.
Since an assessment withdrawn under section 98 is deemed, in terms of section 98(2), not to
have been issued, section 98 is in effect a remedy for removing the liability created by such
assessment. The circumstances under which section 98 may apply are self-evident and require
no comment.

The SARS dispute guide® refers to the now repealed section 98(1)(d)®" and also to the fact
that section 98 operates despite prescription. Section 98(1)(d) was repealed with effect from
8 January 2016% and the exception to prescription in respect of section 98 withdrawals
amended with effect from the same date. Section 98(1)(d) was ‘replaced” on the same date
with section 93(1)(e).**

The repeal of section 98(1)(d) raised the following question: if an assessment was incorrectly
made before 8 January 2016, under circumstances falling within the ambit of the now repealed
section 98(1), would the taxpayer still be allowed to rely on that provision today? Whilst the
argument may be that a taxpayer must now rely on section 93(1)(e), given that it replaced
section 98(1)(d) and that therefore it should not be necessary for the taxpayer to rely on
section 98(1)(d) to secure a decrease in the amount assessed, section 93(1)(e) was not simply a
replacement for section 98(1)(d) but was clearly a policy shift: it is much more restrictive than
section 98(1)(d).

Logically, one would imagine that the taxpayer should be allowed to rely on section 98 in
respect of assessments raised prior to 8 January 2016 as other taxpayers would have had
access to the remedy under section 98(1)(d) in respect of assessments issued before section
98(1)(d) was repealed. However, section 98(1)(d) was not repealed with effect from 8 January
2016 and in respect of assessments issued on or after that date: it was simply repealed on that
date. It follows that the remedy it provided is not available today, even if the assessment was
issued before 8 January 2016. The constitutionality of the repeal of section 98 with effect from
8 January 2016 as opposed to with effect from 8 January 2016 and in respect of assessments
raised on or after that date may be questioned, especially given that section 93(1)(e) does not
achieve the same end as that of section 98(1)(d) despite being labelled in the 2015 MO as
section 98(1)(d)’s replacement.

6.12 Withdrawal of assessments under section 98: when a taxpayer
cannot rely on it

While it may appear that the remedy under section 98 is available only before the assessment
prescribes or becomes final under section 100, it is submitted that this is not the case. Under
section 98(2) an assessment withdrawn under section 98(1) is deemed not to have been issued.
Accordingly, because it is deemed never to have existed in the first place, such an assessment
cannot prescribe or become final. This also seems logical, given the circumstances under
which section 98 applies. The following simple example illustrates the point.

60 At para. 4.3.

61 See para. 6.7.

62 The date of the promulgation of the Tax Administration Laws Amendment Act 23 of 2015.
63 See para. 6.7.
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Example 6.6 — Withdrawals under section 98 post prescription

Mr J Steenhuizen receives an assessment for income tax of R1 000 000. However,
the assessment was supposed to have been issued to another Mr J Steenhuizen,
who turns out to be the son of the taxpayer to whom the assessment was actually
issued. The fact that the assessment has prescribed cannot prevent the withdrawal
of that assessment, given that the original purpose of section 98 was to allow a
remedy when it would be inequitable to recover the tax assessed.

'EXAMPLE

It follows that a taxpayer can rely on section 98 at any point in time, provided the require-
ments of 98(1) are complied with.

6.13 Withdrawal of assessments under section 98: procedural aspects

The comments in paragraph 6.5 also apply to requests for withdrawal of assessments under
section 98.

6.14 Withdrawal of assessments under section 98: if SARS does not
respond or does not respond favourably

If SARS does not respond at all to a valid request for the withdrawal of an assessment under
section 98, the taxpayer is entitled to:

— submit a complaint to the CMO;%*
— submit a complaint to the Tax Ombud;®° or
— launch appropriate litigation proceedings against SARS to force it to respond.

If SARS does respond but not favourably, the taxpayer may request a review of that decision
in terms of section 9% or launch a review application in the High Court under PAJA .

64 As to procedure, see SARS’s website at: https://www.sars.gov.za/Contact/How-Do-I/Pages/Lodge%20a%-20
complaint.aspx.

65 As to procedure, see the Tax Ombud’s website at: http://www.taxombud.gov.za/Complaints/Pages/default.aspx.

66 See para. 6.19.

67 See para. 6.23.



Remedies other than objection and appeal 113

6.15 Internal review requests in terms of section 9: when the taxpayer
can rely on it in respect of an assessment '

The application of section 9 as a remedy to address adverse assessments requires some expla-
nation. Clearly, the section applies only to decisions. It also applies to decisions given effect to
in an assessment, provided the assessment is not subject to objection and appeal. An example
of such a decision is a decision by SARS to increase a taxpayer’s provisional tax estimate
under paragraph 19(3) of the Fourth Schedule to the ITA. The taxpayer in such a case can, in
terms of section 9, request SARS to review its decision to increase the estimate. However,
since the increase constitutes an assessment, it follows that the assessment may be reduced
only under section 93, which means that, because section 93(1)(a) to (c) is not an option, the
only option is section 93(1)(d) or (e) (in some cases, section 98 may also be an option). There-
fore, although section 9 may seem like a remedy to reduce an assessment, the taxpayer would
ultimately have to satisfy the requirements of section 93(1)(d) or (e) — or of section 98 —
before an assessment falling within the scope of section 9 may be reduced. As regards increas-
es in provisional tax estimates, it is worth quoting here SARS’s view as expressed in Interpre-
tation Note 1, Provisional Tax Estimates, which states, in footnote 57:
“Although it is arguable that an increased estimate results in an additional assessment
under section 92 the TA Act, read with the definition of “assessment” in section 1 of that
Act, SARS will accept that an increased estimate does not result in an additional assess-
ment for the purposes of the application of section 9 of the TA Act.”

It follows that, in practice, SARS is willing to reduce an assessment under section 9, despite
the wording of section 93, at least as far as provisional tax estimate increases are concerned.
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6.16 Internal review requests in terms of section 9: when the taxpayer
cannot rely on it in respect of an assessment

A taxpayer cannot rely on section 9 to challenge an assessment if the assessment that gives
effect to the decision is subject to objection and appeal and arguably also not when the as-
sessment has become final or prescribes®® or when the circumstances under section 93(1)(d)
and (e) do not exist.®

Furthermore, the ability to amend a decision is also limited by a time period, similar to the
time periods associated with prescription of assessments. In terms of section 9(2), a decision
cannot be withdrawn or amended (with retrospective effect) under section 9(1) within three
years from the date of that decision if all material facts were known to the official who made
the decision.

6.17 Internal review requests in terms of section 9: procedure —
assessments

In practice, taxpayers would request a review under section 9 by submitting a complaint
through eFiling to the CMO and selecting the box describing the nature of the complaint as
concerning either ‘legal and policy’ or ‘legal counsel’. This was confirmed in the Memoran-
dum on the Objects of the Taxation Laws Amendment Bill, 2017, which stated that ‘section 9
operates separately from the dispute resolution process and instead forms a legislative under-
pinning for SARS’ internal complaints resolution procedures, managed by the SARS Com-
plaints Management Olffice. Details of this process are available on the SARS website’.

Whilst this process or submission channel used to work, it seems not to any longer, with
complaints, which are actually requests for a review of a decision under section 9 typically
being rejected by the CMO and the CMO referring the taxpayer back to the official who made
the decision in the first place. This process is not effective, especially if the review is required
by a senior SARS official. At the time of going to print, no other procedure was prescribed in
the TAA or on SARS’s website.

In practice, requests can in some cases be emailed to a senior SARS official. At the time of
going to print, though, there was no list of email addresses of senior SARS officials.

6.18 Internal review requests in terms of section 9: what if SARS does
not respond or does not respond favourably in the context of an
assessment?

If SARS does not respond at all to a valid request for the amendment of a decision given effect
to in an assessment, the taxpayer may:

— submit a complaint to the CMO;
— submit a complaint to the Tax Ombud; or
— launch appropriate litigation proceedings against SARS to force it to respond.

If SARS does respond but not favourably, arguably the taxpayer’s only remedy would be to
launch a review application under PAJA."°

68 See paras 6.4.1.1 to 6.4.1.8 and 6.4.2 to 6.4.6.
69 On the basis that an assessment may be reduced only under s 93. An assessment may not be reduced under s 9.
70 See para. 6.23.
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6.19 Internal review requests in terms of section 9: when the taxpayer
can rely on it in respect of a decision by SARS

The Memorandum on the Objects of the Tax Administration Laws Amendment Bill, 2017
states that section 9 is applicable only to review decisions that are not subject to objection and
appeal. The plain wording of section 9 does not clearly state that when an objection lies
against a decision the taxpayer cannot request a review of that decision in terms of section 9.

The basis for the submission that section 9 is available only for decisions that are not subject
to objection and appeal probably stems from section 105, which states that a decision that is
subject to objection and appeal may be disputed only under chapter 9 of the TAA."' It follows
that the remedy under section 9 is available for review of decisions taken by SARS that are not
subject to objection and appeal. These decisions would include, for example:

— a decision not to allow a taxpayer’s request for a reduced assessment in terms of section
93(1)(d) and (e) or section 98;

— a decision not to grant Voluntary Disclosure Program (VDP) relief to a taxpayer who
applied for VDP relief;

— adecision not to issue a tax clearance certificate/PIN;
— adecision not to allow an objection;’* and
— adecision not to condone a late request for reasons.

A useful starting point for identifying the decisions falling within the ambit of section 9 is to
consider all decisions that are subject to objection and appeal.” A decision not listed there and
not given effect to in an assessment that is subject to objection and appeal may be reviewed
under section 9.

6.20 Internal review requests in terms of section 9: when the taxpayer
cannot rely on it in respect of a decision

If a decision is subject to objection and appeal or is a decision that is given effect to in an
assessment that is subject to objection and appeal the taxpayer cannot rely on section 9 to have
that decision reviewed.

If, however, the decision is not subject to objection and appeal and is not given effect to in an
assessment that is subject to objection and appeal the taxpayer can rely on section 9 to request
a review of that decision at any point in time, subject only to the three-year limitation period
in section 9(2).

As stated in paragraph 6.16, above, SARS cannot withdraw or amend a decision with retro-
spective effect more than three years after the decision was made if the material facts were
known to the official at the time of making the decision.

71 Whilst the High Court in Rampersadh v CSARS held that s 105 does not oust that court’s jurisdiction to hear
review applications, it is submitted that s 105 would do just that in the case of a decision that is subject to objec-
tion and appeal, ‘unless a High Court otherwise directs’.

72 An appeal under s 107 is not an appeal against SARS’s decision not to allow the objection; it is an appeal against
the assessment. In the true sense, then, an appeal under s 107 is actually a post-objection objection remedy. It is
worth noting in support of the fact that an appeal is not an appeal against a decision to disallow an objection that
the grounds for SARS’s assessment, as defined in rule 1 of the rules — defined in fn 40 above, do not include the
reasons for SARS’s disallowance of the objection.

73 See chap. 7.
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6.21 Internal review requests in terms of section 9: procedure — decisions

Paragraph 6.17, above, applies to requests for reviews of decisions in terms of section 9.

6.22 Internal review requests in terms of section 9: if SARS does not
respond or does not respond favourably in the context of a decision

If SARS does not respond at all to a valid request for the amendment of a decision, the tax-
payer may:

— submit a complaint to the CMO;

— submit a complaint to the Tax Ombud; or

— launch appropriate litigation proceedings against SARS to force it to respond.

If SARS does respond but not favourably, the taxpayer’s only remedy is to approach the High
Court with an application for review under PAJA.™

6.23 PAJA: when a taxpayer can rely on it in respect of decisions by
SARS

A taxpayer can rely on PAJA to have decisions by SARS — or the failure of SARS to make a
decision — reviewed if that decision or failure is not subject to objection and appeal and if the
decision or failure to make a decision constitutes administrative action as defined in PAJA.

The following are examples of decisions by SARS that are reviewable under PAJA:

— adecision not to grant a request for a reduced assessment under section 93(1)(d)/(e);
— adecision not to withdraw an assessment under section 98; and

— adecision not to grant a suspension of payment request.”

This list is by no means exhaustive.

6.24 PAJA: when a taxpayer cannot rely on it in respect of a decision by
SARS

Naturally, if the decision is subject to objection and appeal or is not an administrative action,
the taxpayer may not launch a review application. There is also a prescribed time period
within which a review application must be brought. These time periods are not discussed in
this work.

The procedure for bringing a review application under PAJA is a High Court procedure and is
therefore not discussed in this work, save for the statement that the Uniform Rules of Court
would apply as they do in any other application under PAJA. In this regard, however, taxpay-
ers are reminded of section 11(4) of the TAA, which specifies that taxpayers must give SARS
at least 10 business days’ notice of their intention to institute proceedings in the High Court.
Section 11(5), read with Government Notice 223 in Government Gazette 37498 of 31 March
2014, provides the following ‘addresses’ for service of the notice required under section 11(4):

‘Notices must be served electronically on SARS, by either (a) e-mail at HighCourtLitiga-
tion@sars.gov.za or (b) facsimile: +27 10 208 2092.”

74 See para. 6.23.
75 See chap. 12 on suspension requests.
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6.25 Penalty remittance requests in terms of section 215: when qavE
taxpayer can rely on it

:Sectmn 215, when read with sections 220 and 104 provxd&s for a remittance procedure in

respect of certain types of penalties. These procedures allow taxpayers to request remittance of

certain penalties without having to lodge an objgctlon _

The remedy under section 215, i.e. to request remlttance ofa penalty is avaﬂablre for only the

following types of penalties:

— fixed-amount penaltles 1mposed for certain non-compliance listed in a pubhc notlce under
section 210;7°

- penaltles for failure to report a reportable arrangement‘ and

— penalties for late payment of tax, such as the 10% penalty for late payment of VAT or
PAYE.

76 These are penalties imposed for, for example, non-submission of individual or corporate income tax returns.
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It is not available in respect of remittance requests for understatement penalties imposed under
part A of chapter 16.”

The remedy will be effective only if the taxpayer can prove satisfaction of the grounds for
remittance under section 215(5), 216, 217 or 218. Each of these is discussed in detail below.
Before turning to those grounds, however, it is necessary first to explain briefly the three
different types of penalty envisaged in section 215, to put the remittance grounds into context.

6.25.1 Fixed-amount penalties under section 210

A penalty imposed under section 210 is a fixed-amount penalty ranging from a minimum of
R250 to a maximum of R16 000, depending on the circumstances. The penalty is imposed
monthly for every month that the non-compliance giving rise to it persists, subject to an
absolute maximum of 47 months.”®

The non-compliance to which section 210 applies is non-compliance listed in a public notice.
An example of such non-compliance is failure to submit certain personal or corporate income
tax returns timeously.

Public notices issued under section 210 can be accessed from SARS’s website.

6.25.2 Reportable-arrangement penalties under section 212

A taxpayer who fails to report a reportable arrangement as required under part B of chapter 4
of the TAA is subject to a penalty ranging from a minimum of R50 000 to a maximum of
R300 000. Like penalties under section 210, penalties imposed under section 212 are also
imposed for every month that the non-compliance persists, subject to a maximum of 12
months.”

6.25.3 Percentage-based penalties under section 213

Percentage-based penalties are imposed for failure to pay tax on time. A typical example of
such failure is failure to pay VAT or PAYE on time, which attracts a penalty equal to 10% of
the VAT or PAYE paid late.® Penalties imposed under section 213 are not imposed monthly.

6.25.4 Section 215(5) remittance grounds

V APPhcab]e 'aw“i —

Seu?ion 215(5 Medweforeqia t rer
(5) If a tax Act other than this Act provides for remittance grounds ‘ ;
~ SARS may despite the provisions of section 216, 217 or 218 remzt the ‘p naia‘y ora

portion thereof under such grounds. Silcas e -

In terms of section 215(5), if an underlying tax Act provides grounds for remittance of a
penalty, SARS may remit the penalty under such grounds even if the taxpayer has not satisfied
the requirements under section 216, 217 or 218.

77 See para. 6.33 for remedies other than objection and appeal in respect of understatement penalties.
78 S211(2).

79 S 212(1).

80 S 213, read with s 39 of the VAT Act and para. 6 of the Fourth Schedule to the ITA.
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A typical example of a remittance ground provided for in an underlying tax Act is the remit-
tance grounds provided in paragraph 20(2) of the Fourth Schedule to the ITA for a penalty
imposed under paragraph 20(1) of that schedule for underestimation of provisional tax.*' In
terms of paragraph 20(2), SARS may remit a penalty for underestimation of provisional tax if
it is satisfied that the estimate was seriously calculated with due regard to the factors having a
bearing thereon and was not deliberately or negligently understated. If a taxpayer can prove
that it satisfies these requirements of paragraph 20(2), SARS may remit the penalty despite the
fact that, for example, it is not a first incidence of non-compliance.®

6.25.5 Section 216 remittance grounds

Section 216 applies only to penalties imposed because of the taxpayer’s failure to register for
tax in terms of the underlying requirements of a tax Act and only under certain circumstances.

Such penalties for failure to register can only constitute penalties envisaged in section 210,
being fixed-amount penalties for non-compliance listed in a public notice. Failure to register
for any tax is not listed in a public notice; therefore taxpayers effectively cannot rely on
section 216.

6.25.6 Section 217 remittance grounds

continued

81 Even through the penalty is not technically imposed for the late payment of tax but for the underestimation ofa
provisional tax estimate, it is deemed by para. 20 of the Fourth Schedule to the ITA to be a percentage-based
penalty under s 213.

82 A first incidence of non-compliance is one of the grounds for remittance of a percentage-based penalty under
s 217. See para. 6.25.6.
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Section 217 sets out different remittance grounds for the three different types of penalty, to wit
fixed-amount penalties, reportable-arrangement penalties®* and percentage-based penalties.®
The taxpayer must prove satisfaction of the remittance grounds relevant to the penalty type
before SARS has a discretion to remit the penalty. As regards SARS’s discretion, it is submit-
ted that if the taxpayer can demonstrate that the grounds for remittance under section 217 exist
SARS must remit the penalty.®®

To qualify for remittance of a penalty imposed under section 210 (i.e. a fixed-amount penalty):

— the non-compliance in relation to which the penalty has been imposed must be a first
incidence of non-compliance or must not have lasted for more than five business days;

— there must be reasonable grounds for the non-compliance; and
— the non-compliance in issue has been remedied.

If the taxpayer can demonstrate satisfaction of these requirements, SARS can remit the penalty
but only up to a maximum of R2 000,00.

The expression ‘first incidence of non-compliance’ is defined in section 208 as ‘an incidence
of non-compliance by a person if no “penalty assessment” under this chapter was issued
during the preceding 36 months, whether involving an incidence of non-compliance of the
same or different kind and for the purpose of this definition a “penalty assessment” that was
fully remitted under section 218 must be disregarded’.

As regards penalty assessments, see chapter 3. It is worth noting that a penalty assessment
may be issued on, for example, 1 March 202X for several incidences of non-compliance such
as failure by the taxpayer to submit its corporate income tax returns for 2019 and 2020 years
of assessment. The penalties imposed on that penalty assessments are for a first incidence of
non-compliance despite the fact that it clearly relates to failure to submit more than one tax
return. This is explained in Example 6.7.

83 See para. 6.25.1.

84 See para. 6.25.2.

85 See para. 6.25.3.

86 In the same way that, as was held in Rampersadh v CSARS, SARS must issue a reduced assessment under
s 93(1)(d) if it is satisfied that an assessment contains a readily apparent undisputed error.
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2 Example 6.7 — Two first incidences of non-compliance

The taxpayer, a company, did not submit income tax returns for its 2019 and 2020
years of assessment on time. The taxpayer received a penalty assessment for both
years on 1 March 2020 in terms of which a penalty of R13 000 was imposed for
2019 and R1 000 for 2020. The taxpayer filed the outstanding returns on 31 March
~2020. The penalty in respect of the 2019 tax year was imposed for a first incidence
of non-compliance as no penalty assessment had been issued to the taxpayer in the
period of 36 months before the non-compliance in relation to which the current
penalty assessment was issued. The penalty imposed in respect of 2020 is similarly a
first incidence of non-compliance as no penalty assessment had been issued in the
period of 36 months before the current incidence of non-compliance. Such a con-
clusion does seem odd, given that the late submission of the 2020 return is the
second time the taxpayer failed to comply, but, as strange as it may seem, the plain
wording seems to support it. If SARS had issued the penalty assessment for the
2019 year as soon as the taxpayer was non-compliant, as arguably it should have
done, the taxpayer’s non-compliance in relation to the 2020 year would not have
been a first incidence of non-compliance.

A penalty imposed for non-compliance that is not a first incidence of non-compliance may
nevertheless be remitted if the non-compliance did not last for more than five business days
(and the other requirements have been satisfied), as the following example illustrates.

Example 6.8 — Non-compliance that lasts less than five business days

A taxpayer’s return is due for submission on Monday. If the taxpayer files the re-
turn by Friday of the same week, the taxpayer was non-compliant for only four
business days and may therefore qualify for remittance under section 217, provided
all the other requirements are satisfied.

If a taxpayer can prove that the non-compliance was a first incidence of non-compliance or an
incidence of non-compliance that lasted for less than five business days, SARS can remit the
penalty only if there are reasonable grounds for non-compliance. What constitutes reasonable
grounds will depend on the facts of the case.*’

In addition, the non-compliance must be remedied before SARS can remit the penalty. If in
Example 6.7 the taxpayer had not submitted the returns, SARS would not have been allowed
to remit the penalty. The taxpayer must first submit the outstanding returns.

If all the requirements are satisfied, SARS can remit the penalty but only up to a maximum of
R2 000,00.

‘ - Example 6.9 — Section 217 remittance of section 210 penalty, capped at R2 000,00

Mr A failed to submit his annual income tax return. The return was due on 31 Jan-
uary 202X and the taxpayer is five months late. Assuming SARS imposed a penalty
of R1000 a month, the total penalty would be R5 000,00. If the taxpayer can
prove satisfaction of all the grounds listed above, SARS can remit only R2 000,00
of the R5 000,00.

'EXAMPLE.

87 See chap. 9, however, on the meaning of ‘reasonable grounds’.
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The requirements for qualifying for remittance of a penalty imposed under section 212 (for
failure to report a reportable arrangement) are the same as those for penalties under section
210, but the maximum amount that may be remitted is R100 000,00 as opposed to R2 000,00.

For a taxpayer to qualify for remittance of a penalty imposed under section 213 (i.e. for failure
to pay tax on time):

— the penalty must have been 1mposed in respect of a first incidence of nomcomphance or
involve an amount of less than R2 000,00;

— there must be reasonable groundskfo_r the non-comphance; and
— . the non—compliance must have been remedied.

There is no monetary limit on the amount that may be remitted of a penalty imposed under
section 213.

6.25.7 Section 218 remittance groﬁnds

SARS may a remit a penalty when the non-compliance to which the penalty relates was
causally connected to certain exceptional circumstances listed in section 218(2)(a) to (g).
These grounds for remittance apply equally to penalties under sections 210, 212 and 213 and
there is no cap on the amount that may be remitted.



Remedies other than objection and appeal 123

It is important to stress that the exceptional circumstances must be the cause of the non-
compliance and not the non-compliance the cause of the exceptional circumstances, as appears
to be often argued by taxpayers.

6.26 Penalty remittance requests in terms of section 215: when a
taxpayer cannot rely on it

A taxpayer cannot rely on section 215 to challenge an assessment or part of an assessment that
is not a penalty assessment. A request submitted outside the prescribed time periods (dis-
cussed in the paragraph immediately below) will not be successful unless the circumstances
prescribed for condonation of such requests exist.

In terms of section 215(1), a request for remittance must be submitted by the due date for pay-
ment reflected on the penalty assessment.®® A request submitted after this date can be consid-
ered by SARS only if:

— there are reasonable grounds for the late submission of the request; or

— one of the exceptional circumstances contemplated in section 218 was the cause of the
taxpayer’s not submitting the request on time.

As to what constitutes reasonable grounds for a delay in submitting a request for remission,
see chapter 9 on when SARS must condone a late objection, as the same principles, it is
submitted, will apply to the condonation of late requests for remittance of a penalty.

A penalty assessment does not prescribe under section 99% nor can it become final under
section 100.%° Tt follows that as long as the taxpayer can show the existence of the circum-
stances for condonation the taxpayer can request remittance of a penalty at any point in time.”’

6.27 Penalty remittance requests in terms of section 215: procedural
aspects

Remittance requests must include:

— a description of the circumstances that prevented the taxpayer from complying with the
relevant obligation under the relevant tax Act in respect of which the penalty was imposed;
and

— such supporting information as may be required, in the prescribed form.

At the time of writing, the form prescribed by SARS was the request for remittance (RFR)
form. The form can be accessed on SARS eFiling.

The TAA is silent on how many days SARS can take to make a decision on a request for
remission.

88 See chap. 3 on penalty assessments.

89 Prescription applies only to assessments under chap. 8 of the TAA. A penalty assessment is not an assessment
issued under chap. 8 but an assessment issued under chap. 15 of that Act. Whilst a penalty assessment can be an
assessment to both tax and a penalty, the assessment, to the extent that it relates to tax, is an assessment under
chap. 8 and, to the extent that the assessment relates to a penalty, constitutes a penalty assessment under chap.
15.

90 Assessments referred to in s 100 are arguably assessments to which a taxpayer can object. A taxpayer cannot
object to a penalty assessment. For a detailed discussion of this issue, see chap. 7.

91 It is submitted that s 219 is not a prescription rule for remittance requests under s 215. S 219 is a remedy similar
to reduced assessment requests under s 93(1)(d). A penalty incorrectly imposed should not be remitted, as a re-
mission implies that a penalty has been correctly imposed.
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6.28 Penalty remittance requests in terms of section 215: what if SARS
does not respond or does not respond favourably?

If SARS does not respond at all to a valid request for remittance of a penalty in terms of
section 215, the taxpayer may:

— submit a complaint to the CMO;
— submit a complaint to the Tax Ombud; or
— approach the High Court.

If SARS does respond but not favourably, the taxpayer must follow the objection procedure
against the decision not to remit the penalty.®?

6.29 Request for reduced penalty assessment in terms of section 219:
when the taxpayer can rely on it

Section 219 allows SARS to issue an altered assessment, in respect of a penalty or in so far as
the assessment constitutes a penalty assessment, if SARS is satisfied that a penalty was not
imposed in accordance with the enabling provisions of the TAA. Section 215 seems to suggest
that section 219 provides a remittance ground similar to those in sections 216, 217 and 218
since section 215 is the provision that enables SARS to remit the penalty ‘in accordance with
Part E’, which includes section 219.

However, section 219 appears to be a remedy in and of itself in that it allows SARS to make
an altered assessment accordingly, arguably meaning an assessment to reduce the penalty
assessment. It does not require the remittance of the penalty under section 215. Furthermore,
section 219 envisages circumstances under which a penalty is not correctly imposed. A penalty
that has not been correctly imposed cannot properly fall under remittance procedures, as
remittance procedures presuppose that the penalty was correctly imposed but that circum-
stances nevertheless exist for the penalty to be remitted.

The importance of the fact that a request under section 219 for an altered assessment is not a
request for remittance, is that the time periods provided for in section 215, regulating when
submission of a request for remittance must be made, do not apply to requests under section
219. It follows that requests under section 219 do not have to be made by the due date for
payment reflected on the penalty assessment and that the taxpayer would not have to show the
existence of either reasonable grounds or exceptional circumstances should the request be
made after the due date for payment reflected on the penalty assessment.

92 As to the objection procedure, see chaps 7-10. Whilst the taxpayer may of course approach the High Court,
s 105 will oust the court’s jurisdiction to entertain the taxpayer, unless the High Court otherwise directs. As to
whether the High Court will otherwise direct, see para. 6.39 below.
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6.30 Request for reduced penalty assessment in terms of section 219:
when the taxpayer cannot rely on it

The taxpayer cannot rely on this remedy if:

— the penalty has been correctly imposed; or

— the penalty has not been correctly imposed but more than three years have elapsed since
the date of the penalty assessment.

It seems inequitable that the remittance procedures are available indefinitely as long as the
taxpayer can justify the delay in terms of section 215 but, if a taxpayer wants a penalty with-
drawn for being incorrectly imposed, the taxpayer must do so within three years.

6.31 Request for reduced penalty assessment in terms of section 219:
procedural aspects

It seems the procedures are the same as those for the remittance option under section 215.%In
submitting the RFR form, taxpayers would do well to note specifically in the request that the
request is made under section 219 and should not be construed as a remittance request under
section 215, despite the submitted form’s being a request for remittance.

6.32 Request for reduced penalty assessment in terms of section 219:
when SARS does not respond or does not respond favourably

If SARS does not respond at all to a valid request in terms of section 219, the taxpayer may:
— submit a complaint to the CMO;

— submit a complaint to the Tax Ombud; or

—  launch litigious processes against SARS in the High Court.

If SARS does respond but not favourably, the taxpayer cannot follow the objection procedure,
as a decision by SARS not to grant a request under section 219 is not subject to objection and
appeal. The taxpayer’s only possible remedy — on the understanding that all relevant require-
ments are met — would be to launch a review application under PAJA.

6.33 Request for remittance of penalty in terms of section 223(3): when
the taxpayer can rely on it

App]icable Law

Section 223(3) Understatemeni penalty percentage table
(3) SARS must remit a ‘penalty’ imposed for a ‘substantial undemtatement if SARS is
sansﬁed that the taxpayer— i
" (a) made ﬁzll disclosure to SARS of the arrangement as deﬁned in section 34,
that gave rise to the prejudice to SARS or the ﬁscus by no later than the date
that the reIevam retum was due and :

continued

93 See para. 6.27.
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It is clear from the wording of section 223(3) that the provision applies only to penalties im-
posed for substantial understatements. A penalty imposed for any of the other behaviours
listed in the understatement penalty percentage table may not be dealt with under the remit-
tance procedures.

From the plain wording are two further requirements that must be satisfied before the remit-
tance remedy is available in respect of an understatement penalty (for substantial understate-
ments), to wit:

— the taxpayer must have disclosed to SARS the arrangement that gave rise to the understate-
ment before the return was due; and

— the taxpayer must be in possession of an opinion from a registered tax practitioner before
the relevant return was due, which opinion meets the requirements set out in section
223(3)(b)(ii).

The transitional arrangements set forth in section 270, particularly in section 270(6B), provide
for an exception to the requirement that the opinion must have been issued before the return
was due. For understatements in returns that were due before 1 October 2012, the requirement
that the opinion must have been issued before the return was due is deemed to have been
satisfied. Interestingly, the requirement that the arrangement must have been disclosed before
the return was due is not deemed, by section 270 or any other provision in the TAA, to have
been satisfied.

The purpose of the transitional provision in section 270(6B) was explained as follows in the
Memorandum on the Objects of the Tax Administration Laws Amendment Bill, 2013:

‘As a taxpayer submitting a return before commencement of the Act was not aware of
this requirement at that time, this amendment will enable taxpayers seeking remittance
of a “‘substantial understatement penalty’’ in respect of an understatement made before
the commencement date of the Act, to use an opinion obtained after the relevant return
was submitted.’

This raises a question: if, in addition to having the opinion before the relevant return was due,
the taxpayer is also required to have disclosed the arrangement to SARS before the return was
due, did the transitional provision achieve its purpose?

In the draft Response Document from the National Treasury and SARS in respect of com-
ments received on the draft Taxation Laws Amendment Bill, 2013 and draft Tax Administra-
tion Laws Amendment Bill, 2013, the following was stated at paragraph 9.3.22:

‘Comment:

The proposed insertion of section 270(64) is to be welcomed in light of the proposed
amendment to section 270(6). The proposed amendment, however, does not go far
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enough. Aside from the requirement to have the opinion by the due date of the return,
section 223(3)(a) requires full disclosure of the arrangement, as defined in section 34, to
have been made by the due date of the return. As this requirement would have been un-
known prior to the effective date it would not have been open to taxpayers to ensure
compliance therewith.

Response:

Not accepted. The duty to report a reportable arrangement was inserted in the Income
Tax Act in 2006 and taxpayers have been required to report a reportable arrangement in
terms of section 800 of the Income Tax Act since then.’

It follows that the requirement that the arrangement must have been disclosed to SARS before
the return was due can arise only in cases where the arrangement that gave rise to the under-
statement was a reportable arrangement at the time the understatement was made. If the
arrangement was not reportable at the time, the only requirement for remittance is that the
taxpayer was in possession of an opinion before the relevant return was due (unless the return
was submitted before the commencement of the TAA, in which case the opinion could have
been issued after the return was submitted). If, however, the arrangement that gave rise to the
understatement penalty was a reportable (at the time), it is a further requirement that the
arrangement must have been reported before the return was due.

6.34 Request for remittance of penalty in terms of section 223(3): when
the taxpayer cannot rely on it

A taxpayer may not rely on the remittance procedures in section 223(3) for remittance of a
penalty imposed for a behaviour other than substantial understatement. For example, if SARS
imposes a penalty for ‘reasonable care not taken in completing a return’, the taxpayer cannot
rely on the remittance procedure.

Furthermore, an understatement penalty is not assessed in a penalty assessment but is assessed
in terms of chapter 8 of the TAA, typically, in practice, on an additional assessment. Therefore
a taxpayer would be unable to request remittance of an understatement penalty under section
223(3) if the assessment on which the penalty has been imposed becomes final under section
100 or when it prescribes under section 99 (as to which, see paras 6.4.1 and 6.4.2 above).

The TAA is silent on the time period within which a request must be made. It is submitted
therefore that a request for remittance under section 223(3) may be made any time before the
assessment prescribes under section 99 or becomes final under section 100.%

6.35 Request for remittance of penalty in terms of section 223(3):
procedural aspects

In contrast to penalties imposed under chapter 15, the TAA is silent on the procedures avail-
able for remittance requests under section 223(3). SARS, in its Guide to Understatement
Penalties at paragraph 11, suggests that the SARS dispute guide or the guide titled What to do
if you Dispute your Assessment should be consulted for the remittance procedures under
section 223(3). But both guides are silent on the procedure for section 223(3) remittance
requests and both set out the procedures to be followed for the submission of an objection.

94 Since a decision by SARS not to remit an understatement penalty is subject to objection and appeal, the time
periods that govern objections and appeals would govern such an objection. It cannot govern the period within
which remittance should be requested under s 223(3). A taxpayer cannot object to the imposition of an under-
statement penalty for a substantial understatement; the taxpayer must first request remittance of the penalty.
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It seems that the correct process for requesting remittance is to submit an objection, even
though the document submitted is not technically an objection but a request for remittance
under section 223(3), which is not governed by the time periods for objection.” It follows
therefore that the period within which SARS must respond to requests for remittance under
section 223(3) is also not prescribed.*®

6.36 Penalty remittance requests in terms of section 223(3): if SARS does
not respond or does not respond favourably

If SARS does not respond at all to a valid request for remittance in terms of section 223(3), the
taxpayer may:

— submit a complaint to the CMO;
— submit a complaint to the Tax Ombud; or
— approach the High Court.

If SARS does respond but not favourably, the taxpayer can only follow the objection proce-
dures.”’

6.37 Settlement in terms of part F of chapter 9: when the taxpayer can
rely on it

In terms of part F of chapter 9, SARS may settle any dispute at any point in time. A dispute
here means a disagreement between the taxpayer and SARS about the interpretation of the
facts or the law, or of both, which disagreement arises in consequence of the raising of an
assessment or the making of a decision that is subject to objection and appeal.

When a dispute is settled under this part of the TAA, neither the taxpayer nor SARS accepts
the other party’s interpretation of the facts or the law, but the disputed liability is compro-
mised by either party. It is not a requirement that the taxpayer object or commence dispute
resolution processes”® before a dispute may be settled.

In fact, section 93(1)(b), read with section 93(2), empowers SARS to reduce an assessment to
give effect to a settlement reached under part F of chapter 9 even though no objection has been
lodged. However, since SARS cannot be forced into settlement, we strongly advise against
relying solely on this remedy to resolve a dispute. In any event, given the circumstances under
which SARS may settle a dispute (as set out in sections 146 and 145), the circumstances under
which SARS may settle a dispute in the absence of an objection or appeal may be very lim-
ited.

No procedures are prescribed for settlement of a dispute with SARS. Whilst section 147 is
headed ‘Procedure for settlement’ it does not provide any guidance on the procedure for
settlement. What is clear, however, is that settlement discussions may be initiated by either the
taxpayer or SARS, but neither party can be forced into settlement.

95 See chap. 9 for a discussion of these time periods.

96 As to the procedure for submission of an objection, see chap. 9.

97 As to these procedures, see chaps 7 —10. Whilst the taxpayer may of course approach the High Court, s 105 will
oust the court’s jurisdiction to entertain the taxpayer, unless the High Court otherwise directs. As to whether the
High Court will otherwise direct, see para. 6.39 below.

98 See chaps 7-10 on these processes.
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6.38 Settlement in term of part F of chapter 9: when the taxpayer cannot
rely on it

The taxpayer cannot rely on the settlement remedy if:
— SARS is not willing to engage in settlement discussions; and

— the dispute arises pursuant to the making of a decision by SARS other than a decision that
is subject to objection and appeal.

The fact that the assessment or decision may have become final under section 100 or that the
assessment has prescribed does not in and of itself prevent the taxpayer or SARS from initiat-
ing settlement discussions: an assessment to give effect to a settlement agreement may be
made by SARS despite any other provision in the TAA or other tax Act.

6.39 Can a taxpayer dispute an assessment or decision in the High
Court?

Section 105 ousts the High Court’s jurisdiction to adjudicate on tax disputes unless a High
Court directs otherwise. The default position is therefore that a taxpayer cannot dispute an
assessment in the High Court (at least not directly). As to when a High Court will allow a
taxpayer to dispute an assessment in the High Court is not clear. However, the following
extract from the judgment in Wingate-Pearse v CSARS® suggests that the High Court is
unlikely to allow easily a taxpayer to dispute an assessment or decision in the High Court: '

‘The Tax Court is a specialist tribunal composed of persons presiding who possess ex-
pertise not ordinarily possessed by a High Court judge sitting alone ...

The Tax Court, consisting of a judge of the High Court, an accountant and a representa-
tive of the commercial community, is best suited at first instance to deal with tine [sic]
tax dispute relating to the merits of ... assessments’.

99 82 SATC 21.

100 See also Joseph Nyalunga v Commissioner, South African Revenue Service (90307/2018) [2020] ZAGP (6 May
2020); Carte Blanche Marketing CC and Others v Commissioner for the South African Revenue Service
(26244/2015) [2017] ZAGPPHC 253 (26 May 2017) and Carte Blanche Marketing CC and Others v Commis-
sioner for the South African Revenue Service (26244/2015) [2020] ZAGPJHC 202 (31 August 2020).
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PART II

CHAPTER 7

Objection and appeal overview

The practical context of this chapter

Why object?

An assessment raised and certain decisions taken by SARS can be reduced or changed
only through the objection and appeal remedy, as discussed in this chapter. Alterna-
tively, taxpayers can avail themselves of the other remedies discussed in chapter 6.

The objection and appeal remedy is one of the ways (in many cases, the most effective
and expeditious way) in which a taxpayer can effect a reduced assessment, and, as a
result, achieve a reduced liability, or change to an adverse decision.

A taxpayer’s fate is sealed in respect of an assessment or decision only if neither the
remedies discussed in chapter 6 nor the objection and appeal remedy discussed in this
chapter is available.

What is the objection and appeal remedy?

How?

Objection and appeal is a remedy available to taxpayers as a means to challenge cer-
tain assessments raised and certain decisions made and, by implication, liability im-
posed by SARS.

There are, however, certain instances where taxpayers cannot rely on this remedy — for
example, when the assessment a taxpayer seeks to challenge is an agreed assessment
or when the assessment in question is raised to give effect to a settlement agreement.
Also, in some cases the taxpayer may technically be allowed to object, but the objection
has no chance of success for various reasons, typically because the assessment to be
challenged is older than three years or the penalty remittance procedures must first be
exhausted.

This chapter contains a detailed analysis of when taxpayers can rely on the objection
remedy and when they cannot. Relying on this remedy when it is not available will not
achieve a reduction in tax liability and would probably only result in wasted costs and
time.

By following a series of prescribed steps in a process that starts with the submission of
an objection (and, in some cases, a request for reasons) and ends in the assessment or
decision’s being confirmed or reduced or otherwise changed. Some disputes reach
conclusion during the objection phase, a couple of months into the process. Others are
resolved only during the appeal phase, which could be years into the process.

Figures 7.1 and 7.2 depict the main steps in each of the objection and appeal phases.

131
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When?

Each step in the process must be completed within a prescribed period of time. Not ad-
hering to these periods could have devastating consequences for the defaulting party
(SARS must also, in terms of the rules, adhere to prescribed time periods). The time
within which each step must be taken is discussed in chapters 8 to 10.
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7.1 Introduction

The objection and appeal remedy is the main remedy provided for in the Tax Administration
Act! (TAA) by means of which taxpayers can challenge an assessment raised and certain
decisions taken by SARS.? The objection and appeal remedy is a process regulated by a set of
rules promulgated in terms of section 103 of the TAA. The rules contain several steps in a
prescribed sequence. There is no way to circumvent the rules in this respect, other than
through settlement® and certain interlocutory apphcatlons, prov1ded that all the requirements
‘of those remedies are met.

All objections and appeals must follow the prescribed steps in the prescribed sequence and
‘within the prescribed time. In practice, some objections may be resolved within a matter of
months after only a few of the steps have been taken in the process, while others will take
longer and may be resolved only years after initiation of the process and after multiple steps
have been completed.

The aim of this chapter is to set out when taxpayers may rely on the objection and appeal
remedy and when they may not. This chapter includes a high-level overview of the main steps
in each of the objection and appeal processes, from start to finish. Chapters 8 to 10 contain
detailed analyses of each step, with reference to the procedures to be followed and the appli-
cable time for each step.

7.2 Objection and appeal remedy: when can the taxpayer rely on it?

continued

1 Act 28 of 2011. Any reference to a legislative provision or tax Act is to be construed as a reference to the TAA
unless otherwise specified or the context clearly indicates otherwise.

2 See chap. 6 for a discussion of the other remedies.

3 See chap. 6.

4 See chap. 11.
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Section 104 sets out what is subject to objection. It is the starting point for establishing whether a
taxpayer can rely on the objection and appeal remedy. An objection must be submitted before
an appeal can arise.

In terms of section 104, a taxpayer may object to:
— any assessment by which it is aggrieved; and
— certain decisions listed in section 104(2).

7.2.1 Assessments that are subject to objection and appeal

As regards the meaning of the word ‘aggrieved’ in context,’ it was held in /7C 1785,° which
was quoted with approval by the Supreme Court of Appeal in GB Mining and Exploration SA
(Pty) Ltd v Commissioner for the South African Revenue Service that:

‘the fundamental object of tax legislation is to exact from each citizen his due. What is
“due” is, in each case (questions of penalty aside), strictly prescribed by statute and the
amount of the taxpayer’s taxable income must, in the process of assessment, be accu-
rately determined preparatory to the calculation of the amount which he (or she) is re-
quired to hand over to the fiscus. In that light, it is clear that a taxpayer whose taxable
income has been determined on an erroneous basis, is always “aggrieved” even if the
source of error is entirely attributable to him.’

It follows that a taxpayer is always aggrieved by any assessment which has not been made in
line with the prescripts of the underlying tax Act. Stated differently, a taxpayer is always
aggrieved by an incorrect assessment. The SCA in GB Mining also held that, even if the
assessment is incorrect because of some incorrect information provided by the taxpayer, the
taxpayer is nevertheless aggrieved by the assessment, because it is ultimately incorrect, and
therefore may object to it.

Whether an assessment is incorrect will depend on the substantive law covering the issues in
the assessment and is something that the taxpayer will have to determine on a case-by-case
basis.

While section 104 seems to suggest that any assessment by which the taxpayer is aggrieved is
subject to objection and appeal, this is not the case: several assessments are not subject to
objection and appeal. Furthermore, there are several instances where the taxpayer is technically
allowed to object but, because of some other rule, has no chance of succeeding with the
objection. Details of these assessments and the rules that may prevent a taxpayer from being
successful are covered in paragraph 7.3.

5 See chap. 3 on what constitutes as assessment.
6 67 SATC 98.
7 [2014] ZASCA 29, 2015 (4) SA 605 (SCA).
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7.2.2 Decisions that are subject to objection and appeal

The decisions by SARS that are subject to objection and appeal are the following:
— adecision not to condone a late objection;

— adecision not to condone a late appeal; and

— any other decision that is specifically made subject to objection and appeal in terms of the
TAA or any other underlying tax Act.

The SARS dispute resolution guide® sets out in annexure C a summary of the decisions that
are subject to objection and appeal in terms of the underlying tax Acts.’

7.3 Objection and appeal remedy: when can the taxpayer not rely on it?
A taxpayer cannot rely on the objection and appeal remedy to challenge an assessment if:

_ the assessment is specifically excluded from the objection and appeal remedy (“specific
objection exclusions’); or

_ the assessment does not fall into the specific objection exclusions but some other rule
prevents the taxpayer from successfully relying on the objection and appeal remedy to se-
cure a reduced assessment (‘other objection exclusions’).

A taxpayer cannot rely on the objection and appeal remedy to challenge a decision if:
_  the decision is not one of the decisions that are subject to objection and appeal; or

_ the decision is one of the decisions that are subject to objection and appeal but some other
rule prevents the taxpayer from successfully relying on the objection remedy to secure an
amendment to the decision.

7.3.1 Specific objection exclusions: paragraph 19(3) increases

In terms of paragraph 19(3) of the Fourth Schedule to the Income Tax Act (ITA), SARS may
increase a taxpayer’s provisional tax estimate. Such an increase constitutes an assessment, but
paragraph 19(3) specifically states that the increase is not subject to objection and appeal.

8 Dispute Resolution Guide: Guide on the Rules Promulgated in terms of section 103 of the Tax Administration
Act, 2011, 2nd Issue, 20 March 2020, available at https://www.sars.gov.za/AllDocs/OpsDocs/Guides/LAPD-
TAdm-G05%20-%20Dispute%20Resolution%20Guide.pdf (accessed 17 July 2020).

9 Annexure C is included as Annexure A of this work.

10 Act 58 of 1962.
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Taxpayers therefore cannot rely on the objection and appeal remedy to challenge an increase
under paragraph 19(3). One of the other remedies will have to be relied on in respect of such
increases. !

7.3.2 Specific objection exclusions: Voluntary Disclosure Programme (VDP)
assessments

APPlicable LW’ 75 porinbao Wit g e A AT

(1) Ifa valuntary dtsclasure agreement .has been concluded under secnon 230, SARS ;
may, desptte anythzng 10 the contrary contamed in a tax Act zssue :

- sectwn 230 is natrsubject 10 objeciwn and peal

In terms of section 232(1), SARS may issue an assessment to a taxpayer after a VDP agree-
ment has been concluded, which assessment should give effect to the VDP agreement. In
terms of section 232(2), such an assessment/determination is not subject to objection and
appeal.

In practice, “VDP assessments’ are often issued by SARS, on SARS-assessment-type taxes,
months (and sometimes years) before the VDP agreement is concluded. On self-assessment-
type taxes such as VAT and PAYE:in the context of VDP it is arguable that SARS never
actually makes an assessment under the VDP as per section 232(1). These assessments are
self-assessments made by the taxpayer, on submission of the relevant ‘corrected return’, long
before the VDP agreement is concluded. In reality, a VDP agreement is often made to give
effect to the assessments raised during the VDP application process and not the other way
around, as prescribed by section 232(1).

It is questionable, then, whether assessments made during a VDP process are contemplated in
section 232(1) at all and therefore whether section 232(2) would ever be of application — to
prevent an objection. However, if section 232(2) has no practical effect and the taxpayer is
therefore not barred from lodging an objection, successfully disputing such an assessment
through the objection and appeal process may, depending on the disclosures made in the VDP
application,'? be difficult but not necessarily impossible.

In addition, assessments issued as part of a VDP process also often include interest for late
payment of taxes and/or for underpayment of provisional tax. Even if one accepts that the
assessment made in respect of the default being disclosed is made to give effect to a VDP
agreement, it is still questionable whether the interest charged on the actual notice of assess-
ment is an assessment made to give effect to a VDP agreement. It is submitted that the inter-
est, being an assessment separate from the assessment of the underlying tax in respect of the
default, is not made to give effect to a VDP agreement but is the result of the operation of the
relevant interest provisions in the underlying tax Acts. It is arguable that the interest on the
notice of assessment issued under a VDP process remains subject to objection and appeal,
despite section 232(2), not as an assessment giving effect to a VDP agreement but as an
assessment giving effect to the interest provisions in the underlying tax Acts, even though

11 See chap. 6 on these other remedies.
12 The taxpayer may, for example, concede liability.
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interest is specifically dealt with in the VDP agreement. It is likely, however, that SARS will
take a different view."

The fact that a VDP assessment is not subject to objection and appeal does not in and of itself
prevent the taxpayer from relying on any of the other remedies to challenge the relevant
assessment. For example, if SARS makes a processing error in raising the assessment under
the VDP, the taxpayer may still rely on section 93(1)(e) to have a reduced assessment issued.
If the intention was that the taxpayer not be allowed to do so, it would have included some-
thing to this effect in section 100.

7.3.3 Specific objection exclusions: section 95(1) estimates

In terms of section 91(5)(c), an estimated assessment made under section 95 by SARS conse-
quent upon the taxpayer’s failure to submit a tax return is not subject to objection or appeal.
However, if the taxpayer files the outstanding tax return following the issuance of such esti-
mated assessment and SARS does not issue a reduced or additional assessment following the
submission by the taxpayer, the estimated assessment should fall subject to objection or
appeal. Should SARS issue a reduced or additional assessment, such reduced or additional
assessment would be subject to objection and appeal as would any other assessment.

Section 91 is silent on how long a taxpayer must wait for SARS to issue a reduced or additional
assessment after submission of the relevant return. In practice, however, SARS normally issues
the relevant reduced or additional assessment as soon as the tax return is filed in respect of
SARS-assessment-type taxes and where the return is submitted via eFiling.

On self-assessment tax types, the objection exclusion under section 91(5)(c) may become
more complicated. This is best explained by an example.

Example 7.1 — Estimated assessments — self-assessment-type taxes

Assume SARS raises an estimated VAT assessment on a taxpayer for the March
202X VAT period in consequence of the taxpayer’s failure to submit a return. In
the estimated assessment, SARS raises output tax in the amount of R1 000 based
on deposits received by the taxpayer in its bank account. The estimated assess-
ment does not take into account any input tax. The taxpayer subsequently submits
the VAT return on which it declares its VAT liability to be R500, being the sum
of output tax of R1 000 less input tax of R500. This assessment is made by the
taxpayer on submission of the return and will reflect as such on the taxpayer’s
VAT statement of account.

continued

13 See Medtronic International v CSARS (33400-19) [2020] ZAGPPHC (17 February 2020), unreported.
14 See chap. 6.
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Example 7.1 — Estimated assessments — self-assessment-type taxes (continued)

It is submitted that such assessment constitutes an original self-assessment as only
SARS can make a reduced assessment under section 93,'° even though, practically
speaking, the submission of the return would result in a decrease of liability (at
least on the basis of the statement of account). It follows that the submission of
the return in respect of self-assessment-type taxes does not allow the taxpayer to
file an objection against the estimated assessment, but then the taxpayer would not
necessarily do so if, in this example, the liability decreases to the R500 that it
should be. If, in the example, SARS believes the liability should be R1 000, SARS
would have to raise an additional assessment and such additional assessment
would fall subject to objection and appeal.

The fact that the assessment is not subject to objection and appeal does not in and of itself
mean that remedies other than objection and appeal are not available. However, since an
estimated assessment is also final in terms of section 100(1)(a)(i), the other remedies will also
not be available. '®

{:} PROPOSED CHANGE IN THE 2020 DRAFT BILL

The Draft Tax Administration Laws Amendment Bill, 2020, published for public
comment on 31 July 2020, proposes to amend section 95 and section 91 to allow
SARS to issue an estimated assessment when the taxpayer does not submit rele-
vant material to SARS if SARS has requested the relevant material at least twice.
It is further proposed that if the estimated assessment is raised in consequence of
the taxpayer’s failure to submit relevant material to SARS the taxpayer will not be
able to object to it until such time as the relevant material is provided to SARS. It
is not inconceivable that a situation may arise where the taxpayer has provided
material to SARS which SARS does not consider relevant material. This will cre-
ate a dispute between the taxpayer and SARS about whether the material provided
is in fact relevant material. No mechanism is proposed in the draft bill to facilitate
such disputes (unless taxpayers will be allowed to rely on any of the other reme-
dies — see chapter 6 hereof), which is likely to force taxpayers to approach the
High Court. It is submitted that this situation may be remedied either by making a
decision by SARS not to allow the taxpayer to object in consequence of the tax-
payer’s failure to submit relevant material subject to objection under section 104
and consequential amendments throughout the rest of chapter 9 of the TAA and
the rules or by allowing the taxpayer to challenge the assessment through any of
the other remedies.!” The draft bill is subject to change and no proposed amend-
ments were in force at the time of writing.

15 See chaps 3 and 6.
16 See chap. 6.
17 See chap. 6.
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7.3.4 Specific objection exclusions: section 95(3) agreed estimates

In terms section 95(3), if a taxpayer is unable to submit an accurate return, SARS and the
taxpayer may agree on an assessment. Such an agreed assessment is, in terms of section 95(3),
not subject to objection and appeal.

The fact that the assessment is not subject to objection and appeal does not in and of itself
mean that remedies other than objection and appeal are not available.'® However, since an
agreed assessment is final in terms of section 100(1)(a)(ii), the other remedies are not availa-
ble when such an agreement has been validly concluded. '

7.3.5 Specific objection exclusions: section 98(2) replaced assessments

SARS may under certain circumstances, outlined in section 98(1), withdraw an assessment. 2
In terms of section 98(2), SARS may agree in writing with a taxpayer to issue a revised
assessment to replace the withdrawn assessment. Such revised assessment is, in terms of
section 98(2), not subject to objection and appeal.

The fact that the assessment is not subject to objection and appealvdoes not in and off itself
mean that remedies other than objection and appeal are not available.”

7.3.6 Specific objection exclusions: settled assessments

18 See chap. 6 on these other remedies.
19 See chap. 6.
20 See chap. 6 on these other remedies.
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In terms of section 150(2), an assessment issued to give effect to a settlement agreement
reached in terms of part F of chapter 9 of the TAA is not subject to objection and appeal.

The fact that the assessment is not subject to objection and appeal does not in and off itself
mean that remedies other than objection and appeal are not available. However, since an
assessment given effect to in a settlement agreement is also final in terms of section
100(1)(a)(ii), the other remedies will also not be available.?!

7.3.7 Specific objection exclusions: remittance procedures to be exhausted first

As discussed in chapter 3, SARS can make an assessment called a penalty assessment for the
imposition of penalties under sections 210, 212 and 213.? Such a penalty assessment may be
assessment of a penalty only or of both tax and a penalty.

As discussed in the beginning of this chapter, a taxpayer who is aggrieved by an assessment
may object to it. A taxpayer can be aggrieved by a penalty assessment and, since nothing in
the TAA specifically states that a taxpayer may not object to such an assessment, it appears
the taxpayer can lodge an objection against a penalty assessment.

In terms of section 215, a taxpayer who is aggrieved by a penalty assessment may also request
remittance of the penalty under the provisions of section 215.2 It follows that a taxpayer can
arguably object to a penalty assessment under section 104(1) or request remission under
section 215, or indeed do both.

Furthermore, in terms of section 220, a decision by SARS not to remit a penalty is subject to
objection and appeal. Read with section 104(2)(c), section 220 clearly provides that an objec-
tion lies against a decision not to remit the relevant penalty.

It seems, then, that there are three options at the taxpayer’s disposal when it comes to penal-
ties: objection to the penalty assessment in terms of section 104(1), a request for remittance
under section 215 and, if remittance does not work, objection to the decision not to remit
under section 104(2).

However, section 104(2)(c), read with section 220, is more specific than section 104(1).
Section 215 is also more specific than section 104(1). Therefore it is submitted that a taxpayer
cannot object to a penalty assessment, despite the wording of section 104(1), which may
suggest otherwise. The taxpayer must first request remittance under section 215, in respect of
penalties imposed under sections 210, 212 and 213. If the remittance request is not allowed,
the taxpayer may object to the decision, under section 104(2)(c).

It follows that a taxpayer cannot object to a penalty assessment.

When a taxpayer receives an assessment which includes a penalty (e.g. an income tax assess-
ment which includes a penalty for underestimation of provisional tax) it is submitted that the
taxpayer must request remittance to the extent that the assessment constitutes a penalty as-
sessment (i.e. request remittance of the penalty) and, to the extent that the assessment is not a
penalty assessment, may object to that assessment under section 104(1) to the extent neces-
sary.

In the case of an understatement penalty for substantial understatement, section 224 similarly
provides that an objection lies against a decision not to remit a penalty for substantial under

21 See chap. 6.
22 See chap. 6 for a discussion of these penalties.
23 As to which, see chap. 6.
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statement. However, section 224 also specifically states that a penalty imposed under section
222, which section includes a penalty imposed for substantial understatement, is subject to
objection and appeal. It appears, then, that in terms of section 224 a taxpayer may either object
to the imposition of an understatement penalty for substantial understatement or request
remittance. It is submitted, however, that the taxpayer must first request remittance of an
understatement penalty imposed for substantial understatement. Should SARS decide not to
remit the penalty, its decision would fall subject to objection and appeal under section 224.

This is very important to understand, considering the onus of proof provisions in section
102,2 read with section 129. In terms of section 102(2), SARS bears the burden of proving the
facts on which it based the imposition of an understatement penalty. In terms of section
129(3), in an appeal against the imposition of understatement penalty, the court must make its
decision on the basis that the onus of proof rests upon SARS. When an objection is made
against a decision by SARS not to remit the penalty, the appeal will not be against the imposi-
tion of the understatement penalty but against the decision not to remit the understatement
penalty. Consequently, the onus will be on the taxpayer to prove that the decision by SARS
not to remit the penalty is incorrect.

7.3.8 Other objection exclusions: more than three years have elapsed from the
date of the assessment or decision

In terms of section 104(5)(b), SARS cannot condone the late submission of an objection if
more than three years have elapsed from the date of the assessment or decision.

This is not a reference to the prescription under section 99.% This is important to understand
because there are certain circumstances in which, despite the elapsing of a period of three
years (or five years), prescription does not apply. There is no exception to the three-year
period within which an objection must be made. Furthermore, that three-year period applies
equally to SARS-assessment-type and self-assessment-type taxes.

Example 7.2 — The three-year objection rule

The taxpayer submits a VAT201 return for a period and declares a liability for
that period of R1 000 000. Some four and half years later, it transpires that the
taxpayer is actually an entity that is completely exempt from VAT and should
never, in fact, have declared any liability at all.

Whilst the self-assessment may not yet have prescribed, more than three years
have elapsed from the date of assessment. The taxpayer will therefore not be able
to submit an objection against the assessment. (The taxpayer should consider one
of the other remedies discussed in chapter 6.)

24 See chap. 5 for a discussion of onus of proof.
25 See chaps 4 and 6 on prescription.
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The fact that more than three years have elapsed from the date of assessment does not neces-
sarily mean the taxpayer cannot rely on one of the other remedies to challenge an assess-
ment.?®

7.3.9 Other objection exclusions: the assessment has prescribed

Assessments prescribe under various circumstances — for example, when a period of three or
five years has elapsed from the date of assessment, depending on whether the tax is a SARS-
assessment-type or a self-assessment-type tax respectively.?’ These fixed-period prescription
rules are largely irrelevant to determining whether an objection can be made, in the light of the
three-year objection-exclusion rule under section 104(5) discussed in paragraph 7.3.8 above.

Assessments, however, also prescribe if:

— the assessment that would form the subject matter of an objection was made on the basis of
a practice generally prevailing at the time it was made;® and

— the assessment was issued following resolution of a tax dispute under chapter 9.%

It follows that assessments that have prescribed under the circumstances listed above cannot
be reduced. Whilst technically the taxpayer can still object to a prescribed assessment, such
objection should not have any chance of succeeding.

The prescription rule under section 99(1)(e) in particular deserves special mention because it
highlights the importance of getting an objection right the first time. It is also worth noting
that if, during the objection process, the taxpayer secures a reduced assessment in which
SARS allows previously disallowed expenses, the assessment, in so far as it relates to the
previously disallowed expenses, prescribes under section 99(1)(e). If the taxpayer later dis-
covers that certain income was taxed on the assessment that should not have been taxed, the
taxpayer may still object (subject to the exclusions listed herein) because that assessment does

26 See chap. 6.

27 For a detailed discussion of these prescription rules, see chaps 4 and 6.

28 S 99(1)(d)(ii) and (iii). Because s 99(1)(d)(i) operates to prevent the making of an additional assessment it is not
considered relevant here. See chap. 4.

29 S 99(1)(e).
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not prescribe under section 99(1)(e) despite the fact that both issues are contained in the same
notice of assessment. >’

The fact that the assessment may have prescribed does not necessarily prevent the taxpayer
form successfully relying on one of the other remedies.*'

There is no prescription period in respect of decisions that are subject to objection and appeal.
While such a decision by SARS cannot prescribe, any objection to it has to be made within
three years from the date of the decision.**

7.3.10 Other objection exclusions: an objection was lodged but has been
withdrawn

In terms of section 100(1)(b), once a taxpayer has withdrawn an objection, the assessment is
final. It often happens in practice that taxpayers seek professional advice after an objection has
been submitted. Considering the importance of an objection,”® consideration is sometimes
given to whether the objection should be withdrawn and replaced with a new one. It is submit-
ted that withdrawing an objection to replace it with a new objection runs the risk of making
the assessment final, which would render the subsequent objection futile in that SARS would
not be able to alter the assessment no matter how compelling the subsequent objection may be.

When a taxpayer submits but subsequently withdraws an objection, none of the other remedies
should yield a positive result for the taxpayer, as the assessment becomes final under section
100(1)(b). If no objection has been filed, though, one of the other remedies may be available.’*

Exactly when an objection can be considered withdrawn is not clear. Unlike withdrawal of an
appeal, for which specific provision is made in the rules,® no notice is prescribed for the
withdrawal of an objection. Whether an objection has been withdrawn will depend on the facts
of the case.

An exception to this rule is when the objection relates to a rebate or deduction for foreign tax
credits in terms of section 6quar®® of the Income Tax Act’’ (ITA) or a deduction in terms
section 11D of the ITA.

When an objection against a decision that is subject to objection and appeal is submitted but
subsequently withdrawn, the decision becomes final under section 100(1)(b). Under these
circumstances, it is submitted that no further remedy is available to the taxpayer to challenge
the decision.

30 See chap. 3 on assessments.

31 As to these other remedies, see chap. 6.

32 See para. 7.3.8.

33 See chap. 10.

34 See chap. 6.

35 See rule 46, discussed in chap. 10.

36 S 6quat(5) of the ITA applies despite s 100 of the TAA.
37 Act 58 of 1962.

38 S 11D(20) of the ITA applies despite s 100 of the TAA.
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7.3.11 Other objection exclusions: after the decision has been made on an
objection and no appeal is filed or an appeal is filed but withdrawn

the assessment or decision ..

© gﬂgmtggvdgf%&% bjection, no noti
tice has been filed and is withdrawn;

A taxpayer must have filed an objection before this exclusion can apply. Therefore the exclu-
sion may be largely irrelevant in the present context. Suffice it say, however, that this exclu-
sion supports the contention that, after an objection has been disallowed, the taxpayer should
file an appeal. The taxpayer can, but would be well advised not to file another objection as the
assessment would become final under section 100(1)(c) in the absence of an appeal.* This is
not the case, however, if the subsequent objection relates to a different part of the assessment,
which part was not objected to in the first objection.*’

The fact that, after an objection has been decided, no appeal is noted does not prevent the tax-
payer from relying on any of the other remedies for challenging the assessment.*' If, however,
a taxpayer does file an appeal and subsequently withdraws it, the taxpayer will not be able to
rely on any of the other remedies, as the underlying assessment will become final. It is submit-
ted that an appeal is withdrawn only when the taxpayer gives SARS notice of such withdrawal
under rule 46.%

If an objection against a decision that is subject to objection and an appeal is submitted but no
appeal filed after the outcome of the objection, the decision is similarly final under section
100(1)(c). Under these circumstances, no further remedy is available to the taxpayer to chal-
lenge the decision.

39 An exception to this rule applies when the objection relates to a rebate or deduction for foreign tax credits in
terms of s 6quat of the ITA or to a deduction in terms s 11D(20) of the ITA, which exception is available despite
s 100 of the TAA.

40 In practice, an objection can be submitted on eFiling only if another objection has already been filed if the source
code required to be completed on the form for objections (see chap. 9) on the subsequent objection (see discus-
sion on source codes in chap. 9) is different from the source code completed on the form for the first objection.
This makes sense because a different source code should relate to a different assessment in the actual notice of
assessment. However, when a single source code relates to various issues (e.g. a source code for taxable in-
come), submitting another objection can be problematic.

41 See chap. 6 for such other remedies.

42 See chap. 10 for a discussion of rule 46.
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7.3.12 Other objection exclusions: an appeal has been decided through a
litigation process and there is no further right of appeal
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In terms of section 100(1)(e) to (g), if an appeal has been determined by the Tax Board, Tax
Court or a higher court and no further appeal lies* from such determination, the assessment is
final.** An objection would have had to have been submitted to get to an appeal stage in any
of these forums. This exclusion may therefore be largely irrelevant in the present context.
These provisions support the contention that, after an appeal has been submitted and finally
determined, the taxpayer cannot again lodge an objection unless, of course, such objection
relates to a different part of the assessment, which part was not objected to originally, and
provided that none of the other exclusions applies to prevent the submission of an objection.

Under these circumstances, no further remedy is available to the taxpayer to challenge the
assessment. This applies equally to decisions that are subject to objection.

7.3.13 Other objection exclusions: an objection was not lodged within the
prescribed time period for doing so and there are no grounds or
circumstances for condonation of such late objection

An objection must be submitted within a prescribed period of time, which, at the time of
writing, was 30 business days from the date of the assessment.* SARS may, however, under
certain circumstances condone the late objection on the basis of the existence of reasonable
grounds and, in other cases, depending on how late the objection is, of exceptional circum-
stances which prevented the taxpayer from submitting the objection on time.*¢

If the taxpayer does not submit the objection within the prescribed period and there are no
reasonable grounds or exceptional circumstances which caused the late submission, the
taxpayer has no chance of obtaining a reduced assessment under the objection and appeal
remedy. ¥

43 Or, in the case of a matter heard in the Tax Board in the first instance, no ‘referral’ to the Tax Court is available.

44 Whilst s 100(1)(e) to (g) is listed here as an exclusion, the taxpayer is not barred from submitting an objection
under these circumstances, but such objection will have no chance of succeeding.

45 Draft rules released for public comment in 2018 propose to extend this period to 60 days.

46 As to what constitutes reasonable grounds and exceptional circumstances, and when the taxpayer must show
only reasonable grounds and when the taxpayer must demonstrate exceptional circumstances in order to secure
condonation, see chap. 9.

47 While the taxpayer may approach the Tax Court for an order that a late objection be condoned in some instances,
such an application will not be successful if there are no reasonable grounds or exceptional circumstances for the
delay in submitting the objection. For a detailed discussion on this Tax Court process, see chap. 11.
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In addition, if the objection is not submitted within the prescribed time and the objection is
based on a change in a practice generally prevailing, SARS will not be able to extend the
period for the lodging of an objection, irrespective of the presence of either reasonable
grounds or exceptional circumstances.*®

The fact that there are no reasonable grounds or exceptional circumstances for the delay in
submitting the objection does not mean that the taxpayer cannot rely on one of the other
remedies to challenge the assessment.*’

This exclusion rule applies in the same way to decisions that are subject to objection and
appeal. However, there would be no other remedy to challenge such decisions where there are
neither reasonable grounds nor expectional circumstances which caused the submission of the
objection after the prescribed 30 day time period.

7.3.14 Other objection exclusions: requests for a deferred-payment
arrangement in terms of section 167

Section 167 allows a taxpayer to request deferred-payment arrangements in respect of a tax
debt under certain circumstances. In the context of tax disputes, this provision is often resorted
to when the taxpayer cannot afford to settle immediately the amount of tax in dispute and
SARS has not granted a request for suspension of payment.*® Taxpayers who do not make it
clear in their request for deferred-payment arrangements that they are disputing the assessment
and therefore their liability for the tax run the risk of conceding to the liability and therefore to
the assessment. This could render the objection process effectively unavailable. See also
chapter 12 on the role of deferred-payment arrangements in tax disputes.

7.3.15 Other objection exclusion assessments: request for SARS to compromise
in terms of section 201

Section 201 allows SARS to compromise a tax debt. A taxpayer who has entered into a com-
promise agreement as contemplated in section 204 cannot object to the assessment that gave
rise to the tax debt so compromised. A taxpayer who has applied for a debt compromise but
not yet entered into a compromise agreement also runs the risk of being said to have conceded
to the liability. This will render the objection process effectively unavailable.

7.4 Objection and appeal process overview

The objection and appeal process is a series of steps that follow in a prescribed sequence as set
out in the rules and the TAA. There are no short cuts and each step must follow, one after the
other, within the prescribed time frames. Possible exceptions, where a dispute may be resolved
without having gone through all the prescribed steps, include:

— settlement, which can happen at any time in the process (or even before the process
starts);>!

— SARS’s conceding or the taxpayer’s withdrawing the objection or appeal; or

— the taxpayer’s (or SARS’s) obtaining a default judgment in consequence of SARS’s (or the
taxpayer’s) failure to abide by the rules.”?

48 S 104(5)(c).

49 As to these other remedies, see chap. 6.

50 See chap. 12 for a discussion of suspension requests.

51 See chap. 6.

52 For more details on the default judgment procedure, see chap. 11.
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The process starts with an objection (or, in some cases, a request for reasons) against an
assessment or decision that is subject to objection and appeal and ends in either a confirmed or
an altered assessment or decision, with several steps (or possible steps, depending on the case)
in between. The steps in the process can, for the sake of convenience, be classified into two
main phases: the objection phase and the appeal phase.

The objection phase starts with a request for reasons or with an objection, if the taxpayer did
not request reasons, and ends with a decision by SARS either to allow the objection or to
disallow it. If SARS allows the objection, the dispute process ends and the entire appeal phase
becomes irrelevant. The sections and rules governing the objection phase are detailed in
chapters 8 and 9.

Figure 7.1 gives a high-level overview of all the steps in the objection process.

If SARS disallows the objection, or partially allows it, the taxpayer may pursue the case
further in the appeal phase, subject to the rules associated therewith. The appeal phase starts
with the noting of an appeal, which is filed after a decision by SARS not to allow the objection
(or after a decision to allow part of the objection) and ends in either:

—  an agreement or settlement between the taxpayer and SARS under the alternative dispute
resolution (ADR) procedures regarding the correctness or incorrectness of the assessment
or decision, without the need to engage in litigation procedures; or

— a decision by the Tax Board, Tax Court or a higher court regarding the correctness or
incorrectness of the assessment or decision. ™

Figure 7.2 gives a high-level overview of the appeal phase.

53 The sections and rules governing the appeal phase are detailed in chap. 10.
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Figure 7.1: High-level overview of the objection phase
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Figure 7.2: High-level overview of the appeal phase
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PART II

CHAPTER 8

Reasons

The practical context of this chapter

Why request reasons for an assessment?

A request for reasons should serve to delineate the issues in dispute. For the taxpayer,
the reasons SARS provides can serve as a reference point to the original grounds on
which SARS based its assessment, which may be advantageous for the taxpayer in the
event of the dispute’s proceeding to the appeal phase.

For the taxpayer: how and when?

The taxpayer must submit a form known as a Request for Reasons (DISP0I), if it can
be accessed via SARS eFiling. The form can be accessed through eFiling, under the
‘Returns History’ tab, by clicking on the ‘Request for Reasons’ button on the relevant
work page, or in the tab titled ‘Request for Reasons’. If the Request for Reasons
(DISPO1) form cannot be accessed via eFiling, the taxpayer must deliver a properly
drafted letter to SARS at addresses specified by public notice. :

The taxpayer must submit its Request for Reasons within 30 business days from the
date of the assessment or decision by SARS. SARS, in turn, must entertain the request
and respond to it. The request may be submitted 30 business days from the date of the
assessment or decision but before a total of 75 business days have elapsed from that
date if the taxpayer can prove that there were reasonable grounds for failure to submit
the request earlier (within the prescribed 30 days). If the taxpayer can prove this, SARS
should entertain the request and respond to same within the prescribed time period.

Consequences for taxpayers who do not comply with these rules

SARS is not under an obligation to respond to the request if the taxpayer does not sub-
mit the request in time. Moreover, late submission of the taxpayer’s request could even-
tually also lead to the taxpayer’s objection being late. If the objection is submitted late,
the taxpayer could lose the right to object to the assessment or decision. Z

For SARS: how and when?

SARS must respond to a request for reasons by the taxpayer that was timeously submit-
ted, within 30 business days from the date of delivery of the request if SARS believes
that it has already provided the taxpayer with sufficient reasons, by advising the tax-
payer accordingly. If SARS believes that it has not yet provided sufficient reasons, then

1 The addresses so specified can be found in para. 8.5.3.
2 See chap. 6 in respect of possible remedies of which taxpayers can avail themselves in this situation.
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the reasons must be provided to the taxpayer within 45 business days from the date of
the request. If SARS requires more time to provide reasons, the taxpayer must be noti-

fied accordingly within the 45-day time period. If SARS has abided by this rule, it has
an additional 45 days to provide the reasons.

Consequences for SARS if it does not comply

The taxpayer can complain to the Complaints Management Office (CMO) or to the Of-
fice of the Tax Ombud but, relative to the consequence for the taxpayer, this would
have no significant consequences for SARS. Alternatively, the taxpayer may approach
the Tax Court for an order that SARS provide the reasons requested by the taxpayer,’
but again, apart from a possible cost order against SARS, the consequences for SARS
are usually much less dire than they would for the taxpayer were the taxpayer not to
comply with the rules. The taxpayer can apply to the Tax Court for default judgment
against SARS on account of SARS’s failure to comply with the rules.* If an application
Jor default judgment under rule 56 of the rules results in a final order against SARS,

SARS could effectively forfeit its right to recover the tax assessed or to enforce the rele-
vant decision.’

3 See chap. 11 on this remedy and the procedure for it.
4 The Rules promulgated under s 103 of the Tax Administration Act 28 of 2011.
5 See chap. 11 on the default-judgment remedy and procedure.
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8.1 Introduction

As discussed in chapter 7, the objection and appeal remedy involves a process comprising a
number of steps. The steps in the process may fall into either the objection phase or the appeal
phase. The process commences with the objection phase. The objection phase, in turn, may
commence either with a Request for Reasons in respect of a decision or assessment falling
subject to objection and appeal or with the submission of an objection by the taxpayer. The
taxpayer may request reasons (if there is a need to do so) or object to the assessment without
first asking for reasons (if the taxpayer is able to formulate an objection without first having to
request reasons).

This chapter sets out the reasons for a taxpayer’s requesting reasons; what exactly the taxpayer
can request reasons for; how and when reasons must be requested; SARS’s duties regarding
how and when it must respond to the taxpayer’s request; and what the taxpayer’s remedies are
should SARS not respond to the request or not respond appropriately.

Figure 8.1 illustrates how the request fits into the broader context of the objection phase.
Figure 8.3 at the end of this chapter provides a more detailed version.

8.2 The importance of requesting reasons

As explained in the introduction to this chapter, taxpayers can choose to request reasons
before lodging an objection or to object without first requesting reasons. The request is not
compulsory and the taxpayer may choose to proceed directly with the objection and appeal
remedy.

However, a request for reasons for an assessment or decision before submitting an objection
serves a crucial purpose in the objection and appeal process. The reasons provided by SARS
delineate clearly what the issues in dispute are. If a taxpayer is not aware of the exact basis or
grounds on which SARS has raised an assessment or taken a decision, challenging the assess-
ment or decision would, in all likelihood, be more difficult for the taxpayer. As stated previ-
ously (and explained in chapter 5), the taxpayer bears the onus of proof in many tax disputes.
Understanding the basis on which SARS raised the assessment or took the decision could
prove indispensable to the taxpayer in discharging that onus later on.

Furthermore, in terms of rule 31, SARS may not, during the appeal phase, include a ground
for assessment that constitutes novation of the whole of the factual or legal basis for its as-
sessment or that would require the issue of a revised assessment. Not requesting reasons for an
assessment or a decision might make it difficult for the taxpayer to find discrepancies to assist
in identifying whether SARS, during the appeal phase of a dispute, introduced any impermis-
sible new ground(s) for its assessment.®

6 For a detailed discussion of the new grounds SARS may and may not add in the appeal phase, see chap. 10.



Practical Guide to Handling Tax Disputes

158

Figure 8.1: The request for reasons in the larger context of the objection and appeal process.
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8.3 When reasons may be requested

In terms of rule 6, a taxpayer may request reasons in respect of any decision or assessment that
falls subject to objection and appeal.” In other words, if an assessment or decision is subject to
objection and appeal, the taxpayer is entitled to request reasons for the assessment or decision,
regardless of whether some form of reasons has already been provided to the taxpayer in
respect of that assessment or decision, for example in SARS’s letter of audit findings or
finalisation letter.® This is supported by the fact when SARS receives a request for reasons it
must still formally respond to the taxpayer’s request even if it is of the view that sufficient
reasons have already been given to the taxpayer.

8.4 Time period within which reasons must be requested

Taxpayers who decide to request reasons before submitting an objection must ensure that they
comply with the time periods prescribed in the rules. In terms of the rules, there is a standard
time period within which a request must be submitted. The rules also provide for an extended
time period in certain cases. The standard time period and the extended time period are dis-
cussed separately below.

8.4.1 The standard time period for requesting reasons

A request for reasons must be made within 30 business days from the date of the assessment
or decision.® Business days exclude Saturdays, Sundays, public holidays and all the days
‘between 16 December of each year and 15 January of the following year, both days inclusive’
(commonly known as dies non)."

In terms of clause 7(1)(i) the Disaster Management Tax Relief Administration Bill,'! the days
between 26 March 2020 and 30 April 2020, both inclusive, must also, like the period from 16
December to 15 January, be regarded as dies non for the purposes of chapter 9 of the TAA and
the rules.'?

References to days or business days in this chapter must be taken to mean business days as
explained in the preceding two paragraphs. Days are always counted exclusive of the first and
inclusive of the last.

- ‘ﬁ - Example 8.1 — Counting days exclusive of the first, inclusive of the last

Mr A received an assessment on 16 January 2020. The first day of the 30-day pe-
riod within which he could request reasons was 17 January 2020 and the thirtieth
day was 27 February 2020.

7 Although rule 6 refers only to ‘an assessment’, the word ‘assessment” is defined in rule 1 to include decisions
contemplated in s 104(2). See chap. 7 for a discussion of assessments and decisions that are subject to objection
and appeal.

8 See chap. 2.

9 Rule 6(2)(c).

10 Definition of ‘business day’ ins 1.

11 Bill 12 of 2020. The Bill had not been promulgated at the time of writing. If it is promulgated in its current form,
the provisions referenced here will be effective from 26 March 2020.

12 Interestingly, the exclusion period from 15 December to 16 January is not by any definition of the word ‘dies
non’ but the result of the definition of ‘business day’ in s 1. Arguably, then, the fact that the period from 26
March to 30 April 2020 should be regarded as dies non under the Bill should not necessarily mean that that peri-
od should not be counted for the purpose of disputes under chap. 9 of the TAA. However, it appears to be the
intention that the days between 26 March 2020 to 30 April 2020 should not be counted for the purpose of dis-
putes under chap. 9 of the TAA.
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Example 8.2 — Excluding the days between 16 December of a year and 15 Jan-
uary of the following year (both days inclusive)
Mr B received an assessment on 15 December 2019. The first day of the 30-day
period within which he could request reasons was 16 January 2020.

The date of assessment, in the case of SARS-assessment-type taxes,'? is the issue date of the
notice of assessment.'* It is important to note here that it is the date of issue of the notice of
assessment from which the 30-day period must be counted and not the date of issue of the
assessment. As explained in chapter 3, the assessment and the notice of assessment are not
always the same thing. An assessment often precedes the notice of assessment.

In the case of a self-assessment-type tax!” in respect of which a return must be submitted, the
date of assessment is the date of submission of the underlying tax return. If no return is re-
quired, the date of assessment is the date on which the last payment was made, or, if no
payment was made, the effective date.'®

8.4.2 The extended time period for requesting reasons

The 30-day period within which reasons must be requested may be extended by SARS by a
maximum of 45 business days if there are reasonable grounds for the delay in submitting the
request for reasons.'” It follows that a taxpayer could request reasons up to 75 business days'®
after the date of the assessment or decision. It is worth reiterating that if the request is made
more than 30 business days but less than a total of 75 business days after the date of the
assessment or decision the taxpayer must show that there were reasonable grounds for the
delay in submitting the request. SARS has no discretion to condone a request for reasons made
more than 75 business days after the date of assessment.

Taxpayers who require an extension of the time within which their request for reasons must be
submitted should request such an extension in the request for reasons submitted to SARS if
such request is made more than 30 business days from the date of the assessment or decision.
Nothing prevents the taxpayer from requesting a time extension before the 30-day period
lapses.

If SARS does not grant the time extension, the taxpayer can:

— request a review of SARS’s decision in terms of section 9;'°
— complain to the CMO or Tax Ombud; or

— approach the High Court.?°

13 See chap. 3 on the different types of assessment.

14 Para. (a) of the definition of ‘date of assessment’ in s 1, read with rule 1.

15 See chap. 3.

16 These are the dates defined in s 187(3) to (5).

17 As to what constitutes reasonable grounds, see chap. 9.

18 lLe. the standard 30 days from the date of assessment plus, where applicable, an extension of an additional 45
days.

19 See chap. 6.

20 The Tax Court arguably does not have jurisdiction to hear applications for an extension to the time period within
which reasons may be requested. The application provided for under rule 52(1) applies only in circumstances
when agreement on an extension could not have been reached under rule 4. Rule 4 in turn applies only in cases
where the rules do not provide for a specific extension period. Since rule 6 does provide for a specific extension
period, rule 4 cannot apply and therefore an application cannot be made under rule 52(1). For a detailed discus-
sion of rule 52(1), see chap. 11.
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Figure 8.2 illustrates the periods within which reasons may be requested.
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Figure 8.2: Time periods prescribed for requesting reasons.

8.5 How to request reasons
In terms of rule 6 requests for reasons must:

— be in the prescribed form;?!

— specify an address at which the taxpayer will accept delivery by SARS of the reasons;

and

— be delivered to SARS within the time periods discussed in paragraph 8.4 above.”

Each of these requirements is discussed separately below.

21 Rule 6(2)(a).
22 Rule 6(2)(b).
23 Rule 6(2)(c).
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8.5.1 The prescribed form for requesting reasons

SARS has prescribed a form by for the requesting of reasons,?* although footnote 46 of the
SARS dispute guide states that:

‘Currently there is no prescribed form that must be used for requesting reasons. Thus a
normal letter would suffice.’

On SARS’s website,”* however, the following is stated as the prescribed form for requesting
reasons:

‘There are two options:

— Electronic Request for Reasons for assessments: SARS has an electronic Request for
Reasons process via eFiling and the SARS branches for Personal Income Tax (PIT),
Company Income Tax (CIT), Value-Added Tax (VAT) and Pay-As-You-Earn (PAYE).

— Manual Request for Reasons for assessments or decision taken: A manual process
for Request for Reasons or decision taken exists for all other taxes or decisions taken.
The taxpayer must submit a letter detailing the request ...

On eFiling, the form to be completed is the Request for Reasons DISPO1 form (RFRE form).¢
At the time of writing, the form could be accessed under the ‘Returns History’ tab by clicking
on the ‘Request For Reason’ button on the relevant work page or in the tab titled ‘Request for
Reason’. If the form is not available on eFiling, the taxpayer must prepare a letter setting out
the request.”’ The letter must be signed by the taxpayer or the taxpayer’s duly authorised
representative.”®

24 Rule 2(1)(a) read with s 103(3). In terms of s 103(3), the Commissioner for SARS may prescribe forms for the
purpose of the rules. These forms need not be prescribed by public notice. In fact, s 103 is silent as to the manner
in which the Commissioner must prescribe the forms. In practice, forms are prescribed by notice on SARS’s
website or in SARS’s guides.

25 https://www.sars.gov.za/ClientSegments/Individuals/What-If-Not-Agree/Pages/Request-for-Reasons.aspx
(accessed 20 April 2020).

26 https://www.sars.gov.za/ClientSegments/Individuals/What-1f-Not-Agree/Pages/default.aspx (accessed 15 June 2020).

27 See the suggested template (template B1) in annexure B.

28 Rule 2(b). While this requirement also applies to requests submitted via eFiling, SARS states in the SARS
dispute guide, at para. 3.5, that: ‘SARS is comfortable that its “secure and reliable SARS electronic filing ser-
vices” provide sufficient confidentiality and security to enable the user ID and access code to function as an
electronic signature’.
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8.5.2 Specifying an address for delivery of the reasons by SARS

The taxpayer must, in the request, specify an address at which the taxpayer will accept deliv-
ery of the reasons by SARS. This could be any address at which the taxpayer will accept
delivery, including an email address. The taxpayer is required to provide this address irrespec-
tive of the method of delivery of the request for reasons.

8.5.3 Delivery of the request to SARS

If the RFRE form is available through eFiling, the taxpayer must submit it through eFiling.”
If the form is not available on eFiling, the taxpayer can email, post or hand-deliver the request
to specified addresses or hand-deliver the request to any SARS branch. The addresses speci-
fied for the purposes of delivery via email, post and hand-delivery (other than hand-delivery to
a SARS branch) are as set out below:*

1.1 Electronic addresses.:

North South Africa: Contact.north@sars.gov.za | (+27) 12 670 6880
Gauteng North (includes
Tshwane and Centurion),
North West, Mpumalanga
and Limpopo

Central South Africa: Contact.central@sars.gov.za | (+27) 10 208 5005

(including Midrand, the Greater
Johannesburg area, Kempton
Park, Boksburg, Vereeniging, and
Springs), Free State and
Northern Cape

Eastern South Africa: Contact.east@sars.gov.za (+27) 31 328 6018
Taxpayers residing in KZN

and the northern parts of the
Eastern Cape (up to and
including East London)

Southern South Africa Contact.south@sars.gov.za | (+27) 21 413 8905

Taxpayers residing in the Eastern
Cape south of East London and in
the Western Cape

29 Rule 2(c)(ii), read with para. 1 of part B of GN 295 in GG 38666 of 31 March 2015.
30 Ibid.
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1.2 Postal and physical addresses:

Alberton Private Bag X15 St Austell Street
Alberton Mackinnon Crescent
1450 New Redruth
Alberton
1449
Bellville Private Bag X11 Corner of Teddington & De Lange
Bellville Road
7530 Bellville
7530
Doringkloof P O Box 436 7 Protea Street
Pretoria Centurion
0001 Pretoria
0157
Durban PO Box 921 201 Dr Pixley KaSeme Street
Durban Durban
4000 4001

It should be noted that on 24 August 2020, SARS released a statement on its website in which
it is stated that:*!

“The following email addresses will cease to exist from 24 August:
a

[ For taxpayers: Contact.central@sars.gov.za, contact.north(@sars.gov.za,
contact.east@sars.gov.za and contact.south(@sars.gov.za

The new email addresses from 24 August are:
|
[l Contactus@sars.gov.za”

The fact that SARS notified taxpayers by announcement on their website about a change in the
email addresses prescribed by Public Notice (as set out in the table above) does not detract
from the fact that in terms of the Public Notice, delivery can only be made at the email ad-
dresses listed in the table above (where the request is submitted via email). As such, a taxpayer
who delivers a request for reasons to the address ‘contactus@sars.gov.za’ as opposed to, for
example, ‘contact.north@sars.gov.za’ would not have delivered a request for reasons as
required under the rules. At the time of writing, the Public Notice which prescribes the email
addresses listed in the table above has not been amended but we understand that SARS is
looking into amending the public notice in this regard. Until the Public Notice has been
amended, taxpayers would be well advised to continue to submit requests for reasons to the
email addresses listed in the table above if the request for reasons is submitted via email. It
would however be practicable to also deliver the request to contactus(@sars.gov.za in addition
to the other email address set out in the table above.

31 https://www.sars.gov.za/Contact/Pages/Contact-SARS-by-e-mail%200r%20fax%200r%20post.aspx (accessed
24 August 2020).
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While it is not necessary, it is courteous and practical to deliver a copy of the letter to the
SARS official responsible for raising the assessment, if the details of the official are known, in
addition to delivering the letter to the relevant address specified above.

The request is considered delivered to SARS on the date of receipt of the request by SARS.*?
This is not necessarily the date on which SARS recognises the request on its system, which is
often a couple of days after the actual date of receipt by SARS. Taxpayers would do well,
especially in the case of requests in the form of a manual letter, to record the date of receipt by
SARS and keep it as proof of delivery.

8.6 Consequences for the taxpayer of failure to comply with the rules

As is evident from paragraphs 8.4 to 8.5 above, the taxpayer must request reasons in the
prescribed form and manner and within the prescribed time. If the taxpayer does not abide by
these rules, the request for reasons will not be entertained by SARS (on account of the re-
quest’s invalidity) and SARS would be under no obligation (under the TAA or the rules) to
respond to the request at all. This could mean that the taxpayer may be late with submitting an
objection,® which could, in turn, result in the taxpayer’s losing its right to challenge SARS’s
assessment or decision.>*

8.7 The reasons SARS must provide

SARS must provide the reasons necessary to enable the taxpayer to formulate an objection
properly. The ambit of the reasons required of SARS is not as wide as it may seem at first
glance. In Commissioner for South African Revenue Service v Sprigg Investment 117 CC t/a
Global Investment,” the Supreme Court of Appeal held that SARS is required to provide only
the factual and legal basis for its assessment or decision and is not required to explain the
rationale behind the assessment or decision.

If SARS provides reasons that do not comply with the prescripts in the Sprigg Investment
case, the taxpayer may approach the Tax Court for:

— appropriate relief under rule 52(2)(a);*° and/or
—  default judgment under rule 56.%

The taxpayer can, of course, also consider approaching the Tax Ombud or the CMO. How-
ever, unlike the applications mentioned above, complaints to the CMO or Tax Ombud do not
automatically suspend the period within which the taxpayer must, in terms of the rules, object
after receiving the deficient reasons.

8.8 When must SARS provide the reasons?

Rule 6 prescribes a standard time period within which SARS must respond and provides for an
extended period within which SARS may respond. These periods are discussed separately
below.

32 Rule 2(2)(b).

33 See in chap. 9 on the periods within which objections must be made.

34 See chap. 7.

35 [2010] ZASCA 172, [2011] 3 All SA 18 (SCA), 2011 (4) SA 551 (SCA).
36 See chap. 11 for a detailed discussion of rule 52(2)(a).

37 See chap. 11 for a detailed discussion of rule 56.
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8.8.1 The standard time period within which SARS must provide reasons

If SARS is satisfied that reasons were provided for its assessment before the taxpayer requested
them, it must, within 30 business days of receiving the request for reasons, advise the taxpayer
accordingly by notice and in such notice refer to the documents containing SARS’s reasons
for the assessment or decision.®

If SARS believes that reasons have not been provided, it must provide the reasons within 45
business days from the date of receipt by SARS of the taxpayer’s request for reasons.*

8.8.2 The extended time period within which SARS may provide reasons

SARS can extend the 45-day period within which it must provide its reasons by a further
45-day period owing to exceptional circumstances, the complexity of the matter or the princi-
ple or amount involved, provided SARS delivers a notice to the taxpayer before the first
45-day period lapses.*

There is no specific extension period provided for in the rules to the 30-day period within
which SARS must notify the taxpayer that it believes sufficient reasons have been provided.
SARS and the taxpayer may, however, agree to an extension of this 30-day period, which
agreement may be reached before or after the 30-day period has lapsed.*!

If SARS does not provide the requested reasons within the prescribed time, the taxpayer may:
— complain to the CMO;
— complain to the Tax Ombud;

— approach the Tax Court for an order compelling SARS to provide the reasons under rule
52(2)(a);** and/or

— approach the Tax Court for default judgement under rule 56.%

8.9 At what address must SARS provide the reasons?

SARS must send its reasons (or its notice that sufficient reasons have already been provided)
to the address specified in the taxpayer’s request for reasons,** irrespective of whether the
request was submitted via eFiling or as a letter.*> However, if a taxpayer has not specified an
address, SARS cannot be faulted for delivering the reasons via eFiling, for example.

Should SARS send the reasons (or notice that sufficient reasons have already been provided)
to an address not specified in the request for reasons, the reasons would not be delivered as
required under the rules and could end up being late. In addition, the period within which the
taxpayer is required to object would not start running.

38 Rule 6(4).

39 Rule 6(5).

40 Rules 6(6) and 7.

41 Rule 4(2).

42 See chap. 11 for a detailed discussion of rule 52.

43 See chap. 11 for a detailed discussion of rule 56.

44 See para.8.5.2.

45 Rule 2(c)(i) clearly provides that SARS must deliver documents to the address selected by the taxpayer under the
rules or the address that the taxpayer must use under the rules. Rule 6 does not prescribe an address that the tax-
payer must use.
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8.10 The request for reasons in context

Figure 8.1 at the beginning of this chapter highlights the request for reasons in the larger
context of the objection process. In the light of what has been learned in this chapter, that
figure, in so far as it involves the request for reasons, can be updated as shown in Figure 8.3.
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Figure 8.3: The request for reasons in the larger context of the objection and appeal process, updated.
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PART II

CHAPTER 9

Objection and decision on objection

The practical context of this chapter

For the taxpayer: how to object and when?

The Tax Administration Act' (TAA) provides that the taxpayer can lodge an objection
by submitting either a Notice of Objection (DISP01) form (NOO) via eFiling or an
ADRI form to addresses specified in a public notice. The addresses for delivery of the
ADRI form are set out in paragraph 9.3.5 of this chapter. SARS'’s website prescribes
when the taxpayer must use the NOO and when the ADR1 form is appropriate. When to
use the NOO form and when to use the ADRI form is explained in paragraph 9.3.1.

In terms of the rules,* the NOO or ADRI form must be submitted within a period of 30
business days from the date of the assessment or decision or, if reasons were requested
prior to objection,® within 30 business days from the date of delivery by SARS of the
reasons or of the notice wherein SARS notifies the taxpayer that reasons have already
been provided.

SARS can extend the 30-business-day period within which the taxpayer may object by a
further 30 business days if reasonable grounds exist for the taxpayer’s delay in submit-
ting the objection, and by a further 30 business days if exceptional circumstances pre-
cluded the taxpayer from submitting the objection on time. The time period cannot be
extended by more than 3 years from the date of the assessment or decision.

For the taxpayer: consequences of non-compliance

If the taxpayer does not properly deliver the objection to SARS or uses the wrong form,
SARS must declare the objection invalid within 30 business days from the date of the
objection. If the objection has been declared invalid by SARS, SARS will not make a
decision on it. To remedy this, the taxpayer can submit a new objection, provided that
the taxpayer does so within a period of 20 business days from the date on which SARS
declared the objection invalid.

If the taxpayer fails to object timeously and SARS decides not to extend the time period,
SARS will also consider the late objection invalid and will likewise not make a decision
on it. The taxpayer’s only remedy in these circumstances would be to object to the de-
cision by SARS not to extend the time period and consider the late objection.

1 Act 28 of 2011. Any reference to a legislative provision in this chapter is a reference to a provision in the TAA
unless otherwise stated or the contrary appears from the context.

2 The Rules promulgated under s 103 of the TAA.

3 See chap. 8.
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For SARS: how and when?

After receipt of the taxpayer’s objection, SARS can request further documents from the
taxpayer, declare the objection invalid, or make a decision on the objection. If SARS
requires further documents or wants to declare the objection invalid, it must do so
within 30 business days from the date of delivery by the taxpayer of the objection. If
SARS does not require any further documents from the taxpayer or does not declare the
objection invalid in time, it must make its decision within 60 business days from the
date of the objection. If, however, SARS does request further documents, its decision on
the objection must be delivered to the taxpayer within 45 business days of receiving the
documents from the taxpayer. The time frames within which SARS must act may be ex-
tended under various circumstances, as discussed more fully in this chapter.

For SARS: consequences of failure to comply with the rules

If SARS fails to deliver timeously the notice of invalidity of the taxpayer’s objection, or
if'it fails to request documents or make a decision on the objection, SARS could find it-
self facing an application by the taxpayer for default judgment, on account of SARS’s
non-compliance with the rules.* SARS’s non-compliance could also result in a com-
plaint from the taxpayer to the Complaints Management Office (CMO) and/or to the
Tax Ombud.

4 See chap. 11.
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9.1 Introduction

The objection and appeal remedy is a process provided for in the TAA, comprising a number
of steps. The various steps in the process are applicable to and may fall into either the objec-
tion phase or the appeal phase.’

The objection and appeal process starts with the objection phase. The objection phase may
commence with the taxpayer’s request for reasons in respect of a decision or assessment® or
with the taxpayer’s submission of an objection, without a request for reasons. The taxpayer
can either request reasons first and lodge an objection after receiving SARS’s response to the
request or lodge the objection without first submitting a request for reasons.

This chapter sets out the rules governing the objection phase, including when and how an
objection must be submitted by the taxpayer, what SARS can and must do after the objection
has been lodged, and how and when SARS and the taxpayer must subsequently act within the
ambit of the rules. The discussion also covers the consequences for the taxpayer and for SARS
in the event that either party fails to comply with the rules. These rules apply only if the
taxpayer is entitled to object to the assessment or decision.”

Figure 9.1 provides a high-level illustration of the objection itself and where it fits into the
objection phase as a whole. Figure 9.3, at the end of this chapter, presents a more detailed
version of Figure 9.1.

9.2 The time period within which taxpayers must object

The rules provide for a standard time period within which the taxpayer must lodge an objec-
tion and for an extended time period in certain circumstances. The standard time period and
the extended time periods/extensions are discussed separately below.

9.2.1 The standard time period within which a taxpayer must object

As a general rule, an objection must be lodged within 30 business days from the date of an
assessment® raised or decision made by SARS, if the taxpayer chooses not to submit a request
for reasons. When reasons are requested,’ the taxpayer must lodge its objection within 30
business days from the date of receiving reasons from SARS or from the date of receiving
SARS’s notice, in response to the request, wherein SARS notifies the taxpayer that reasons
have already been provided. '

Business days exclude Saturdays, Sundays, public holidays and all the days between 16
December of a year and 15 January of the following year, both days inclusive (this period is
commonly referred to as dies non). This means that these days are not counted as days for the
purposes of the prescribed time periods under the TAA and the rules.""

See chap. 7 for a full overview.

See chap. 8 for details regarding requests for reasons.

As to whether a taxpayer can object to an assessment or decision, see chap. 7.
Rule 7(1)(a).

See chap. 8.

Rule 7(1)(b). See chap. 8.

See the definition of ‘business day’ in's 1.

—_ O\ 00\ W
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Figure 9.1: The objection in context.
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In terms of clause 7(1)(i) the Disaster Management Tax Relief Administration Bill," the days
between 26 March 2020 and 30 April 2020, both days inclusive, must also be regarded as dies
non for the purposes of chapter 9 of the TAA and the rules."

References to days or business days in this chapter must be taken to mean business days as
explained above. As a general rule ‘days’ are counted exclusive of the first day and inclusive
of the last day.

Example 9.1 — Counting days exclusive of the first, inclusive of the last

Mr A received an assessment on 16 January 2020. The first day of the 30-day pe-
riod within which he could object was 17 January 2020 and the thirtieth day was
on 27 February 2020.

Example 9.2 — Excluding the days between 16 December of a year and 15 Janu-
ary of the following year (both days inclusive)
Mr B received an assessment on 15 December 2019. The first day of the 30-day

v’ period within which he could object was 16 January 2020 and the last day 27 Feb-
Preat ruary 2020.

——

=23

The date of assessment in the case of SARS-assessment-type taxes'* is the issue date of the
notice of assessment.' It is important to note at this point that the 30-day period must be
counted from the date of issue of the notice of assessment and not from the date of issue of the
assessment. As explained in chapter 3, the assessment and the notice of assessment are not
necessarily the same thing.

In the case of a self-assessment-type tax,'® when a return must be submitted by the taxpayer,
the date of assessment is the date of submission of the underlying tax return. When no return
is required, it would be the date on which the last payment was made. If no payment has been
made, the date of assessment would be the effective date. 1

12 Bill 12 of 2020. The Bill had not been promulgated at the time of writing. If it is promulgated in its current form,
the provisions referenced here will be effective from 26 March 2020.

13 Interestingly, the exclusion period between 15 December and 16 January is not by any definition of the expres-
sion ‘dies non’ but rather results from the definition of ‘business day’ in s 1. Arguably, then, the fact that the pe-
riod from 26 March to 30 April 2020 should be regarded as dies non under the Bill should not necessarily mean
that it should not be counted for the purpose of disputes under chap. 9 of the TAA. However, it appears to be the
intention that the days between 26 March 2020 to 30 April 2020 should not be counted for the purpose of dis-
putes under chap. 9 of the TAA.

14 See chap. 3.

15 Para. (a) of the definition of ‘date of assessment’ in's 1, read with rule 1.

16 See chap. 3.

17 Sees 187(3) to (5).
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{i} PROPOSED CHANGE IN THE DRAFT RULES

A set of draft rules under section 103 was released for public comment in 2018,
proposing various changes to the current rules discussed herein. The draft rules
were not in force at the date of writing. It is worth noting, however, that the draft
rules propose, among other things, changing the standard 30-day period for lodg-
ing objections to 60 business days, thereby allowing taxpayers a further 30 busi-
ness days within which to lodge their objections. This chapter, however, is based
on the rules as at the date of publication. '

9.2.2 The extended time period within which a taxpayer may object

The 30-day period within which the taxpayer must object may be extended by SARS by
another 30 business days if the taxpayer can show that there are ‘reasonable grounds’ for the
delay in submitting the objection.'” This means that if the taxpayer can demonstrate that the
delay in lodging an objection was due to ‘reasonable grounds’, and if the relevant SARS
official grants the taxpayer an additional 30 days, the taxpayer would effectively be permitted
to submit an objection within a total period of 60 business days. A SARS official may extend
the time period for submitting an objection even further, provided that the taxpayer can show
that the delay in submitting the objection was due to ‘exceptional circumstances’.2’ No exten-
sion can be granted, however, once 3 years have elapsed from the date of the assessment or
decision.

A taxpayer who does not submit its objection within the prescribed standard 30-day period
would have to convince SARS that the delay was due to ‘reasonable grounds’ or ‘exceptional
circumstances’, depending on how late the taxpayer files the objection. Figure 9.2 depicts both
‘when’ the taxpayer must convince SARS of certain circumstances and ‘what’ the taxpayer
must prove in order to get an extension for the submission of a late objection.

9.2.2.1 The extended time period: ‘exceptional circumstances’

There is no definition of ‘exceptional circumstances’ in the TAA or the rules. The word
‘circumstances’ is self-explanatory. The dictionary meaning of the word ‘exceptional’ is
‘forming an exception or rare instance; unusual; extraordinary’.*'

In Norwich Union Life Insurance Society v Dobbs,** the court held that:

‘The question at once arises, what are “exceptional circumstances”? Now it is undesir-
able to attempt to lay down any general rule. Each case must be considered upon its own
Jacts. But the language of the clause shows that the exceptional circumstances must
arise out of, or be incidental to, the particular action; there was no intention to exempt
whole classes of cases from the operation of the general rule. Moreover, when a statute
directs that a fixed rule shall only be departed from under exceptional circumstances,
the Court, one would think, will best give effect to the intention of the Legislature by tak-
ing a strict rather than a liberal view of applications for exemption, and by carefully ex-
amining any special circumstances relied upon’ (emphasis added).

18 It is interesting to note that the Tax Ombud Systematic Investigation Report 2020 proposes that the period within
which objections must be lodged be changed to 3 years, as opposed to 30 or 60 days, which would remove the
need to request condonation if the objection is not filed within the currently prescribed 30-day period.

19 S 104(4).

20 S 104(5)(a).

21 https://www.dictionary.com/browse/exceptional?s=t (accessed 2 April 2020).

22 1912 AD 395 at para. 399.
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Figure 9.2: Reasonable grounds and exceptional circumstances.

In MV AIS Mamas Seatrans Maritime v Owners, MV AIS Mamas, and Another,” the court
held the following, regarding the meaning of exceptional circumstances in the context of the
Admiralty Jurisdiction Regulation Act 105 of 1983:

‘1. What is ordinarily contemplated by the words “exceptional circumstances” is some-
thing out of the ordinary and of an unusual nature; something which is excepted in
the sense that the general rule does not apply to it; something uncommon, rare or

»”

different; “besonder”, “seldsaam”, “uitsonderlik”, or “‘in hoé mate ongewoon .

2. To be exceptional the circumstances concerned must arise out of, or be incidental to,
the particular case.

3. Whether or not exceptional circumstances exist is not a decision which depends upon
the exercise of a judicial discretion: their existence or otherwise is a matter of fact
which the Court must decide accordingly.

4. Depending on the context in which it is used, the word “exceptional” has two shades
of meaning: the primary meaning is unusual or different; the secondary meaning is
markedly unusual or specially different.

23 2002 (6) SA 150 (C) at 156-157.
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5. Where, in a statute, it is directed that a fixed rule shall be departed from only under
exceptional circumstances, effect will, generally speaking, best be given to the inten-
tion of the Legislature by applying a strict rather than a liberal meaning to the
phrase, and by carefully examining any circumstances relied on as allegedly being
exceptional’ (emphasis added).

In the later case of S v Petersen®® the court held that:

‘Generally speaking “exceptional” is indicative of something unusual, extraordinary,
remarkable, peculiar or simply different. There are, of course, varying degrees of excep-
tionality, unusualness, extraordinariness, remarkableness, peculiarity or difference. This
depends on their context and on the particular circumstances of the case under consid-
eration’ (emphasis added).

Section 218, which deals with the remittance of certain penalties?® in exceptional circumstanc-
es, also provides insight as to what the legislature might have intended by the use of the words
‘exceptional circumstances’. Section 218(2) sets out a list of circumstances seemingly consid-
ered exceptional:

‘(a) a natural or human-made disaster;
(b) a civil disturbance or disruption in services;
(c) a serious illness or accident;
(d) serious emotional or mental distress;
(e) any of the following acts by SARS—
(i) a capturing error;
(ii) a processing delay;,
(iii) provision of incorrect information in an official publication or media release
issued by the Commissioner;

(iv) delay in providing information to any person; or
(v) failure by SARS to provide sufficient time for an adequate response to a request
for information by SARS
(f) serious financial hardship, such as—
(i) in the case of an individual, lack of basic living requirements; or
(ii) in the case of a business, an immediate danger that the continuity of business
operations and the continued employment of its employees are jeopardised, or

(g) any other circumstance of analogous seriousness.’

It is evident from the above that the term ‘exceptional circumstances’ escapes precise defin-
ition. It will probably never be defined. Each case will have to be considered on its own facts.
Dictionary definitions, case law and section 218 do, however, provide guidance on the mean-
ing of the term. Taxpayers who require an extension when the objection is more than 60 days
late would do well to assess the circumstances that gave rise to the delay in the light of the
guidance provided by the courts.

It should also be stressed that taxpayers bear the burden of proving (a) that there were circum-
stances that could fall to be classified as ‘exceptional circumstances’ and (b) that those cir-
cumstances caused the delay in submitting the objection.?® The mere existence of exceptional
circumstances will not be enough. The cases of AB CC v CSARS? and ITC 1883% are both
illustrative of the difficulty that this onus presents.

24 [2008] ZAWCHC 11, [2008] 3 All SA 301 (C), 2008 (2) SACR 355 (C) at para. 55.
25 See chap. 6.

26 See chap. 5 on onus of proof.

27 Case No. 13635.

28 78 SATC 225.
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A question arises as to the role that the prospects of success of a case may play in a request for
extension when the objection is more than 60 business days but not more than 3 years late.
Section 105 clearly provides that SARS cannot extend the period for lodging an objection by
more than 30 days unless the delay was caused by exceptional circumstances. Assuming that
good prospects could constitute exceptional circumstances, good prospects can hardly be said
to be the cause of the delay in submitting an objection. SARS, in its Interpretation Note 15
(issue 5) of 21 December 2018% (IN15) (copy included as Annexure C hereto), however,
states that: ‘4 senior SARS official will take into consideration the fact that an objection may
have a good prospect of success’. It is submitted that in the absence of exceptional circum-
stances the prospects of success will not be of any assistance to a taxpayer requiring an exten-
sion when the objection is more than 60 days late.?°

9.2.2.2 The extension: what are reasonable grounds?

Like ‘exceptional circumstances’, the expression ‘reasonable grounds’ is not defined. There is
also no bright-line test to establish what constitutes reasonable grounds. Determining whether
the delay in submitting an objection was reasonable entails considering each case on its own
facts.’! SARS’s IN15° states that:

‘the requirement of reasonable grounds ... will generally be met if the delay was caused
as a result of circumstances beyond the taxpayer's control. Such circumstances may in-
clude, for example, a delay as a result of illness of the taxpayer or the taxpayer s repre-
sentative, the taxpayer being abroad at the time of the issue of the notice of assessment
or postal delay ...

The following are examples of situations which will not be regarded as a sufficient rea-
son for failure to comply with the requirements of the TA Act in submitting an objection
on time:

« Ignorance of the law with regard to the period within which an objection must be
lodged.

« Failure without good cause by the taxpayer’s tax practitioner to lodge the objection
on time. The use of a tax practitioner does not absolve the taxpayer from the respon-
sibility of complying with the TA Act.’

It should be stressed again that taxpayers bear the onus of proving (a) that there were reasona-
ble grounds and (b) that those reasonable grounds caused the delay. A taxpayer might, to use
SARS’s example from IN15, have been ill when the objection fell due but was well again for
three weeks before the objection was eventually filed. While the taxpayer’s illness may well
constitute reasonable grounds and have been one of the reasons why the taxpayer was late, it
was not necessarily (but may have been, depending on the facts) the cause of the further three-
week delay when the taxpayer was well again. The taxpayer in this example would also have
to provide reasonable grounds for why, in the three-week period when the taxpayer was well,
the taxpayer did not file the objection.

29 A copy of this Note can be found in annexure C of the present work.

30 In ITC 1777 66 SATC 328 the court confirmed that prospects of success are a factor that may be considered in
deciding whether to condone the late filing of an objection. However, in that case, the taxpayer was not more
than 30 business days late with its objection and therefore needed only to advance reasonable grounds for the de-
lay in submitting the objection. In I7C 1883 78 SATC 225, the taxpayer was more than 30 days late and the
court mentioned that SARS’s Interpretation Note 15 requires that prospects of success on the merits be consid-
ered. It is respectfully submitted, however, that such statement is incorrect: SARS’s Interpretation Notes, alt-
hough a practice generally prevailing, is not authority for the conclusion that prospects of success may be relied
on for condonation in the absence of ‘exceptional circumstances’.

31 S v Makwanyane 1995 (6) BCLR 665 (CC), 1995 (3) SA 391 (CC) at 436.

32 See para. 4.2.1.
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9.2.2.3 The extension: when must the taxpayer request an extension?

Whilst in practice the request for extension is often made when the objection is filed (in fact,
the relevant objection form* has a field specifically for this purpose), nothing in the rules or
section 104 prevents the taxpayer from requesting the extension prior to submission of the
objection. In IN15, SARS also states that: ‘a taxpayer may, for example, request an extension
if that taxpayer was not in a position to fully formulate and substantiate the grounds of objec-
tion within 30 business days because of outstanding information or documentation which
would be received only after the expiry of that period’.>*

It is submitted that a request for extension made before submission of the objection need
simply take the form of a properly drafted letter, which the taxpayer can email to specified
email addresses or post or hand-deliver to specified physical addresses or hand-deliver to any
SARS branch. The addresses specified for the purpose of delivery via email, post or hand-
delivery (other than hand-delivery to a SARS branch) are as set out below.?

‘1.1 Electronic addresses:

North South Africa:

Gauteng North (includes
Tshwane and Centurion), North
West, Mpumalanga and Limpo-
po

Central South Africa: Contact.central@sars.gov.za | (+27) 10 208 5005

(including Midrand, the Greater
Johannesburg area, Kempton
Park, Boksburg, Vereeniging
and Springs), Free State and
Northern Cape

Eastern South Africa: Contact.east@sars.gov.za (+27) 31 328 6018

Taxpayers residing in KZN and
the northern parts of the East-
ern Cape (up to and including
East London)

Southern South Africa Contact.south@sars.gov.za | (+27) 21 413 8905

Taxpayers residing in the East-
ern Cape south of East London
and in the Western Cape

Contact.north@sars.gov.za | (+27) 12 670 6880

33 Regarding which see para. 9.3.1.

34 In the previous issue of Interpretation Note 15 (issue 4), the following was stated: ‘The extension may be granted
afier the 30 business day period has elapsed or alternatively, taxpayers can request an extension before the ex-
piry date of that period if aware that the deadline will not be mer’.

35 Rule 2(c)(ii), read with para. 1 of part B of GN 295 in GG 38666 of 31 March 2015. No form is prescribed by
SARS for requesting an extension before submission of the objection.
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1.2 Postal and Physical Addresses:

Alberton Private Bag X15 St Austell Street
Alberton Mackinnon Crescent
1450 New Redruth
Alberton
1449
Bellville Private Bag X11 Corner of Teddington &
Bellville De Lange Road
7530 Bellville
7530
Doringkloof P O Box 436 7 Protea Street
Pretoria Centurion
0001 Pretoria
0157
Durban P O Box 921 201 Dr Pixley KaSeme Street
Durban Durban
4000 4001

It should be noted that on 24 August 2020, SARS released a statement on its website in which
it is stated that:¢

“The following email addresses will cease to exist from 24 August:

— For taxpayers: Contact.central@sars.gov.za, contact.north(@sars.gov.za,
contact.east@sars.gov.za and contact.south@sars.gov.za

The new email addresses from 24 August are:

— Contactus@sars.gov.za”

The fact that SARS notified taxpayers by announcement on their website about a change in the
email addresses prescribed by Public Notice (as set out in the table above) does not detract
from the fact that in terms of the Public Notice, delivery can only be made at the email ad-
dresses listed in the table above (where the request is submitted via email). As such, a taxpayer
who delivers a request for extension to the address ‘contactus@sars.gov.za’ as opposed to, for
example, ‘contact.north@sars.gov.za’ would not have delivered a request for extension as
required under the rules. At the time of writing, the Public Notice which prescribes the email
addresses listed in the table above has not been amended but we understand that SARS is
looking into amending the public notice in this regard. Until the Public Notice has been
amended, taxpayers would be well advised to continue to submit requests for extension to the
email addresses listed in the table above if the request for extension is submitted via email. It
would however be practicable to also deliver the request to contactus@sars.gov.za in addition
to the other email address set out in the table above.

36 https://www.sars.gov.za/Contact./Pages/Contact-SARS-by-e-mai1%20or%Z0fax%200r%20post.aspx (accessed
24 August 2020).
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9.2.2.4 Remedies available when SARS does not grant an extension

If SARS does not grant an extension, it will not consider the objection, which may result in the
assessment’s becoming final. There are remedies available to taxpayers to address such an
adverse decision by SARS.

If SARS decides not to grant the extension, the taxpayer can in terms of section 104(2)(a)
object to such decision. It is submitted that neither SARS’s Complaints Management Office
(CMO) nor the Tax Ombud can be of any assistance in these cases and the taxpayer’s only
remedy is to object to such decision.?’

If SARS does not make a decision at all, the taxpayer may apply to the Tax Court for an order
that the period be extended under rule 52(2)(c).*®* When SARS does not make a decision at all,
the CMO and Tax Ombud may be of assistance in obtaining a decision from SARS on the
request for an extension if the taxpayer is not inclined to launch a Tax Court application.?* The
rules do not prescribe a time period within which SARS must make a decision whether to
grant an extension.*

9.3 How the taxpayer must object
The taxpayer must:*!

— complete the prescribed form in full;*?

— specify the grounds for objection in detai
— specify an address where the taxpayer will accept delivery of the decision by SARS;*
— sign the prescribed form;* and

— deliver the objection to SARS.*

];43

Each of these requirements is discussed separately below.

9.3.1 The prescribed form for objections*’

The SARS dispute guide*® states that the taxpayer must file either the Notice of Objection
DISP0O1 (NOO) or ADR1 form. On SARS’s website*’ a table is provided, indicating when the

37 The CMO has its legislative underpinning in s 9 (Memorandum of Objects of the Tax Administration Laws
Amendment Bill, 2017, para. 2.22) — see chap. 6. S 9 is available only in respect of decisions that are not subject
to objection and appeal. Since a decision not to extend the period within which an objection and appeal may be
lodged is subject to objection and appeal, the taxpayer cannot rely on it. (In CM v Commissioner for the South
African Revenue Service (TAdm 0035/2019), for example, SARS changed its decision from a decision to con-
done the late filing of an objection to a decision not to condone such late filing. It is worth noting that a decision
to condone the late filing of an appeal is not subject to objection and appeal and hence that SARS may rely on
s 9 to change its decision.) Similarly, the Tax Ombud in terms of s 17(c) does not have the authority to review a
matter subject to objection and appeal. Furthermore, in terms of s 7 of PAJA, a taxpayer must first exhaust inter-
nal remedies before a review application may be brought under PAJA; therefore the taxpayer cannot immediately
launch a review application under PAJA to review SARS’s decision not condone the late objection.

38 See chap. 11 on such applications.

39 It could be argued that if SARS does not make a decision on whether to grant an extension s 9 cannot apply and
therefore that the CMO cannot assist. It is submitted, however, that not making a decision constitutes a decision
not to decide, which is not subject to objection and appeal, and hence that the CMO should be able to assist. The
Tax Ombud may also assist since a decision not to make a decision relates to an administrative matter relating to
an objection (s 17(c)).

40 See chap. T1 for a discussion of the difficulties this may hold for bringing an application under rule 52(2)(c).

41 S 104(3), read with rule 7.

42 Rule 7(2)(a).

43 Rule 7(2)(b).

44 Rule 7(2)(c).

45 Rule 7(2)(d).

46 Rule 7(2)(e).

47 Rule 2(1)(a), read with s 103(3).
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NOO must be used and when the ADR1 form must be used. An extract of that table is provided
in Table 9.1 and was accurate at the time of writing. It should be noted that this table is subject
to change, completely at SARS’s discretion. Taxpayers would do well to visit SARS’s website
regularly to ensure that the correct forms are used.

Table 9.1: When to use the DISPO1 and ADR1 forms.

Personal Income Tax

(Late payment penalties & interest on o X
Provisional Tax and Administrative
Penallties)

Personal Income Tax
(Assessed Tax including additional/ v x
understatement tax, interest and penalty

for underpayment of provisional tax, etc.)

Corporate Income Tax
(Assessed Tax including additional/ > 4 x
understatement tax, interest and
penallties, etc.)

Trust X s
Value-Added Tax (VAT) o k-
(Including late payment penalty)
PAYE v
If RFR is declined for o
late payment penalty
Payroll Taxes P e

(Assessment, penalties and interest, etc.)

All other taxes not listed above

(e.g. STC before 1 April 2011, x v’
Donations Tax, Dividends Tax, etc.)

The NOO form can be accessed through eFiling, under the ‘Returns History’ tab, by clicking
on the “Dispute’ button on the relevant work page or in the tab titled ‘Disputes’. The ADR1
form can be accessed on SARS’s website or in annexure E of the SARS dispute guide, which
can also be accessed from SARS’s website.

It is submitted that if the NOO is prescribed by SARS but cannot be filed because of a SARS
system error the taxpayer cannot be faulted for filing the ADR1 form, and vice versa.>°

[continued from previous page]
48 Dispute Resolution: Guide on the Rules Promulgated in terms of Section 103 of the Tax Administration Act,
2011 (2nd issue, 20 March 2020) para. 6.4.
49 https://www.sars.gov.za/ClientSegments/Individuals/What-If-Not-Agree/Pages/default.aspx (accessed 23 April 2020).
50 See in this regard comments in para. 9.4 regarding SARS’s discretion to condone non-compliance with the rules.
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9.3.2 The grounds for objection

The term ‘grounds for objection’ is not defined in the Act or the rules. It is submitted that
grounds for objection must mean the factual and legal basis®' on which the taxpayer relies for
objecting to the assessment or decision.

The level of detail required to ensure that the factual and legal basis is set out in detail will
depend on the facts of the case. Ideally the level of detail should also be informed by the fact
that the grounds for objection advanced in the objection are the grounds on which the taxpayer
would have to rely should the dispute proceed to the appeal phase. Whilst the taxpayer is
allowed to add new grounds in the appeal phase, such new grounds may not constitute a new
objection against the assessment or part of the assessment not objected to.”> Whether some-
thing will constitute such an impermissible new ground may be very difficult to ascertain®
and may lead to a dispute within the dispute (i.e. a dispute about whether something is an
impermissible new ground) at a later stage in the process, should the case proceed to the
appeal phase. Such disputes within a dispute can be avoided by ensuring that the grounds for
objection cover all the bases on which the assessment could possibly be challenged and
ensuring that all the assessments in the notice of objection that are to be challenged are specif-
ically included in the objection.

When the prescribed form does not provide sufficient space for properly setting out the factual
and legal basis for objection (which is very often the case in practice), the taxpayer may attach
a letter for that purpose, as is the current practice.

The grounds for objection must also include®* details of the part or amount of the assessment
or decision objected to. As explained in chapter 3, an assessment is each determination made
by SARS. The taxpayer must therefore specify exactly what determination the taxpayer is
objecting to. The NOO form, when accessed via eFiling, typically assists in ensuring that the
taxpayer specifies the amounts objected to since it has tick boxes that correspond to the
assessment in question, allowing the taxpayer to identify exactly the amount being objected to.
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The ADRI1 form also has tick boxes, but they do not specify the amounts objected to. The tick
boxes on the ADR1 form simply specify the nature of the amount. Taxpayers would be well
advised to specify the amount in detail in the grounds for objection or supporting documents
in order to ensure compliance with the requirement that the taxpayer must specify the amount
being objected to.

Ensuring the correct amounts are objected to is vital. A taxpayer cannot simply aver that the
objection is submitted against the entire notice of assessment if not all the amounts/
determinations made are specified in the grounds for objection.>

51 See chap. 2 in the context of the grounds for SARS’s assessment.
52 Rule 10(2)(C)(iii), read with rule 10(4).

53 See a more detailed discussion of this topic in chap. 10.

54 Rule 7(2)(b)(i) to (iii).

55 See in this regard Computek (Pty) Ltd v CSARS 75 SATC 104.
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The grounds for objection must therefore be such so as to show the factual and legal basis on
which the amount being objected to should be different and what the amount objected to
should be, according to the taxpayer.

The grounds for objection must also specify which of SARS’s grounds for the assessment or
decision the taxpayer is disputing.”® A taxpayer would require SARS’s grounds for the as-
sessment in order to comply with this rule. As discussed in chapters 2 and 3, SARS is required
to provide the grounds for its assessment in its letter of audit findings, and in the notice of
assessment in certain instances. If SARS fails to do so, the taxpayer would be unable to
comply with this rule in many cases. The taxpayer may, however, request reasons for the
assessment, to ensure that it complies with the rule.”’

The taxpayer should, in its grounds for objection, address each of SARS’s grounds for as-
sessment to show how on the facts and the law, such ground is incorrect. Simple statements
such as ‘the taxpayer is entitled to a deduction’ or ‘the amount is exempt’ or ‘the supply is
zero-rated” do not constitute grounds for objection; rather, they are baseless statements which
should not (and most often do not) result in a successful outcome for the taxpayer. If the
taxpayer, for example, requires a deduction, the taxpayer must, in its grounds for objection,
indicate why, on the basis of the relevant section of the underlying tax Act (and case law etc.)
and on the facts, as evidenced by appropriate evidence, the taxpayer is entitled to a deduction.

The grounds for objection must also include documents on which the taxpayer relies to sub-
stantiate its grounds for objection (excluding documents already provided to SARS in respect
of the disputed assessment).® There may, however, be cases where a taxpayer does not
require documents to substantiate its grounds for objection — for example, when the facts are
common cause and it is simply a matter of legal interpretation that forms the main subject of a
dispute. In these cases, the taxpayer may not need any documents to substantiate its grounds
for objection and would not have to provide any documents.

Documents to substantiate the grounds for objection are those documents that are, in the
opinion of the taxpayer, necessary for the taxpayer to prove its case.*® The mere statement of
something as fact in the grounds for objection will in many cases not be enough to secure a
successful outcome for the taxpayer. It should also be noted that if SARS is of the view that
the documents provided do not substantiate the grounds for objection, it cannot be said that the
taxpayer failed to comply with rule 7(2).%

9.3.3 Specifying an address for the delivery by SARS of its decision on objection

This rule applies only if SARS’s eFiling system is not used for the submission of an objection.
For example, the rule applies when the prescribed form is the ADRI as such forms are not
submitted via eFiling.®' In the case of an NOO, which is submitted via eFiling, the taxpayer is
not required to comply with this rule.

56 Rule 7(2)(b)(ii).

57 See chap. 8 on requests for reasons.

58 Rule 7(2)(b)(iii).

59 See chap. 5 for a discussion on onus of proof.

60 This is relevant in the context of rule 7(4) (as to which see, para. 9.4). If SARS is of the view that the documents
provided do not substantiate the grounds for objection, it may disallow the objection under rule 9. It cannot de-
clare the objection invalid under rule 7(4). If the rule-maker had intended SARS to be satisfied that the docu-
ments substantiate the grounds for objection, it would not have provided for the appeal phase, as an objection
would then always either be invalid or allowed.

61 See para. 9.3.5 for the manner of delivery.
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9.3.4 Signing the ADR1 or NOO

The taxpayer, or the taxpayer’s authorised representative, must sign the prescribed form. In
this regard the SARS dispute guide states at paragraph 3.5 that ‘SARS is comfortable that its
“secure and reliable SARS electronic filing services” provide sufficient confidentiality and
security to enable the user ID and access code to function as an electronic signature’. When
the prescribed form is the NOO, which is submitted via eFiling, a physically signed form is
not required.

9.3.5 Delivery/submission of the objection to SARS within the time frames
indicated in paragraph 9.2

When an address is specified on the assessment or decision, the NOO or ADR1 form must be
delivered to the address so specified.®® This rule, it is submitted, must be interpreted to apply
when an address to which objections must be submitted is specifically specified. Addresses
are often included on a notice of assessment, but these addresses are not specified as the
address to which an objection must be submitted.

When no address is specified, which is the case with most assessments raised and decisions
made by SARS, the NOO or ADR1 form must be submitted to an address specified in GN 295
in Government Gazette 38666 of 31 March 2015% thus:

‘2.1 In the case of personal and corporate income tax, delivery must be made —
2.1.1 by means of the taxpayer’s electronic filing page, if applicable;
2.1.2 by post to any of the addresses mentioned in paragraph 1.2, above; or
2.1.3 by handing it to SARS at any SARS branch office.

2.2 In the case of value-added tax, employees’ tax (PAYE) or any other tax delivery
must be made —

2.2.1 to any of the addresses mentioned in paragraph 1.1 or 1.2, above; or
2.2.2 by handing it to SARS at any SARS branch office.’

The addresses in paragraphs 1.1 and 1.2 referred to in the extract from the dispute notice
above are as set out in the table in paragraph 9.2.2.3 above.

62 Rule 7(2)(e).
63 Rule 7(2)(e), read with rule 2(1)(c)(ii).
64 See para. 9.4.
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Annexure B contains a suggested template, template B2, which may be used in support of the
ADRI1 and NOO forms. The template is designed to try ensure that taxpayers comply with all
the above requirements. It should be noted that the template does not replace the prescribed
form: the prescribed form must still be submitted.

While it is not necessary, it is courteous and practical to deliver a copy of the objection to the
SARS officials responsible for raising the assessment or making the decision (if these details
are known), in addition to delivering the objection to the prescribed addresses detailed above.

9.4 Consequences of the taxpayer’s non-compliance with the rules

In terms of rule 7(4), if the taxpayer delivers an objection that does not comply with rule
7(2),% SARS may regard the objection as invalid. If the objection is regarded as invalid by
SARS, SARS must provide the taxpayer with a notice of invalidity, within 30 days from the
date of delivery of the objection, setting out the basis on which SARS regards the objection as
invalid.

The requirement that SARS provide the taxpayer with a notice of invalidity arises only if:

— the objection was submitted via eFiling (typically in the case of the submission of an
NOO);

— not submitted via eFiling (typically in the case of submission of the ADR1), if the taxpayer
has specified in its objection an address at which it will accept delivery of SARS’s deci-
sion on the objection;® or

— if SARS is in possession of the current address of the taxpayer.®’

SARS must send the notice of invalidity to eFiling, if the objection was submitted via eFiling
(typically in the case of the NOO’s being the prescribed form). When eFiling was not used for
the submission of the objection (typically when the prescribed form is the ADR1), SARS must
send the notice of invalidity to the address specified by the taxpayer in its objection.®® When
the notice is not delivered by SARS to these addresses, it is not delivered in accordance with
the rules and therefore has no consequence.

A taxpayer who receives a notice of invalidity may, in terms of rule 7(5), submit a new, valid
objection, within 20 business days from the date of delivery of the notice of invalidity, without
having to request an extension.®’ If the new objection is also invalid, the taxpayer can submit a
further objection but would be required to request an extension if such further objection is not
submitted within the standard 30-day time period.”® Rule 7(4) does not provide for an exten-
sion to the 20-day period. Whilst the taxpayer may technically, in terms of rule 4, request an
extension to that period, it is submitted that such extension can be granted only if there were
reasonable grounds for the delay or exceptional circumstances, depending on how late the
taxpayer’s objection is at that stage.

It is clear from the wording of rule 7(4) to (6) that the rule-maker intended to provide taxpay-
ers with a limited time frame of 20 business days to remedy their non-compliance with rule
7(2), without any adverse consequence for the taxpayer.

65 See para. 9.3.

66 See para. 9.3.3.

67 Rule 7(4)(a) to (c).

68 Rule 2(1)(i), read with rule 7(2)(c). See para. 9.3.3.

69 Rule 7(5), read with rule 7(6). In draft rules issued in 2018, the taxpayer’s ability to submit a new objection
within 20 business days has been deleted. The draft rules had not, at the time of writing, been promulgated.

70 Rule 7(6). See para. 9.2.
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Example 9.3 — Invalid objections and rule 7(4)

Taxpayer A submits an invalid objection, 30 days from the date of assessment.
Two weeks later, SARS issues a notice of invalidity on the basis that the taxpayer
used the incorrect form. The taxpayer may now submit a new objection, on the
correct form. The new objection will, however, be late. If the taxpayer submits the
new objection within a period of 20 days from the date of the notice of invalidity,
the taxpayer is not required to request extension, despite the fact that the new ob-
jection is submitted more than 30 days from the date of assessment.

PROPOSED CHANGE IN THE DRAFT RULES

In terms of the draft rules, it is proposed that the taxpayer’s ability to submit a
new objection within 20 business days, without having to request condonation (in
the event that SARS has declared the objection invalid), be taken away. Taxpayers
would be forced, in most cases, to request condonation for the late filing of a sec-
ond valid objection. As stated above, the draft rules were not in force at the time
of writing.

The wording of rule 7(4), stating that ‘SARS may regard the objection as invalid’ (emphasis
added), requires specific analysis. It is submitted that the use of the word ‘may’ must be
interpreted to mean that SARS has a discretion either to regard the objection as invalid be-
cause of non-compliance with rule 7(2) or not to regard the objection as invalid despite non-
compliance with rule 7(2). Stated differently, the rule-maker must have intended to bestow a
discretion on SARS to condone non-compliance with rule 7(2).

This interpretation is supported by the fact that it assists in overcoming practical issues that
may arise. For example, the form for objection is the form prescribed by SARS. Such form
need not be prescribed by public notice and indeed in practice is not. Rather, the forms for
objection are, in practice, prescribed on SARS’s website or in SARS’s guides. SARS’s web-
site and guides are subject to change completely at SARS’s discretion and without notice to
taxpayers of any change in the prescribed form. Furthermore, SARS’s website and guides may
be unclear or otherwise ambiguous in respect of what the prescribed form is. For example, in
the SARS dispute guide, the form prescribed for objections is the NOO or ADRI, which
suggests that either may be used, whereas on SARS’s website the ADR1 form is prescribed in
some instances and the NOO in others. It is submitted that the rule-maker must have foreseen
such practical issues and intended them to be resolved, by granting SARS discretion to con-
done non-compliance.

There are instances where strict compliance with rule 7(2) is not possible, because, for exam-
ple, the NOO form is not available on eFiling despite being the prescribed form. If the taxpayer
in such circumstances submits the ADR1 form (as opposed to the prescribed NOO), such
objection submitted on the ADR1 form must necessarily be invalid, despite the fact that the
taxpayer is unable to submit the NOO in order to comply with rule 7(2) unless SARS has a
discretion to condone such non-compliance with rule 7(2). In addition, as explained in para-
graph 9.3.5 above, it often happens in practice that the taxpayer is unable to deliver the objec-
tion to the address specified because SARS’s systems are not operational or because a SARS
branch refuses to accept an objection despite the fact that it is a prescribed address for deliv-
ery. The rule-maker must have foreseen these practical issues and provided SARS with a
discretion that could serve to overcome them.

It is submitted that if SARS fails to declare an objection invalid within the prescribed 30-
business-day period the objection must be regarded as valid. Stated differently, if SARS
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decides not to condone non-compliance with rule 7(2), it must decide and give notice thereof
to the taxpayer within 30 business days from the date of delivery of the objection, failing
which SARS is deemed to have condoned non-compliance with rule 7(2). This conclusion is
supported by the fact that rule 8" makes reference to the same 30-business-day period as the
time period referred to in rule 7(4).

SARS’s discretion under rule 7(4) is not absolute, and the taxpayer does have the remedy
under rule 52(2)(b) of approaching the Tax Court on motion to have an objection declared
valid, if such objection has been declared invalid by SARS.”

SARS must consider each objection delivered to it. It must establish whether an objection
complies with rule 7(2) and, if it does not, notify the taxpayer accordingly by way of notice,
within 30 days from the date of delivery of the objection. If SARS fails to notify the taxpayer
in time, it is submitted that such objection is effectively deemed valid (because SARS has
effectively condoned non-compliance with rule 7(2)) and SARS must comply with rule 8
and/or rule 9.

This cannot, however, be taken to mean that an objection delivered to a place other than SARS
must be deemed valid if it is not declared invalid under rule 7(4) as rule 7(4) clearly envisages
circumstances where the delivery to SARS has taken place.

This also cannot be taken to mean that an objection not delivered within the 30-business-day
period is deemed valid if SARS does not declare it invalid within a period of 30 business days.
Although the delivery period is mentioned in rule 7(2), it is actually provided for in rule 7(1).
SARS has no discretion under rule 7(4) to condone non-compliance with rule 7(1).” Rather,
SARS must either extend the period within which the objection can be lodged under rule 7(3),
read with section 104(4), or not. If SARS does not extend the period, the objection does not
comply with rule 7(1). Although SARS may deliver a notice of invalid objection in these
circumstances (as is often the case in practice), such notice, it is submitted, cannot be a notice
of invalid objection as contemplated in rule 7(4).” To conclude that such notices issued under
these circumstances are notices envisaged in rule 7(4) effectively means that:

— a taxpayer can simply decide to submit another objection under rule 7(5), to object under
section 104(2)(a) or to bring an application under rule 52(2)(b);

— the legislature and rule-maker intended to set a time period within which SARS must
decide whether to extend the period for lodging an objection, being 30 business days from
the date of delivery of the objection;

— the legislature and rule-maker intended to give SARS an unfettered discretion to condone
late submission of an objection; and

— if SARS does not declare the objection invalid within a period of 30 business days from
the date of submission of the objection the taxpayer effectively escapes the requirement
that objections be submitted within 30 business days and the requirement to prove the ex-
istence of exceptional circumstances or reasonable grounds for the delay in submitting an
objection.

71 Discussed in para. 9.5.1.

72 See chap. 11 for a detailed discussion of this rule.

73 See also in this regard CM v Commissioner for the South African Revenue Service (TAdm 0035/2019).

74 In CM v Commissioner for the South African Revenue Service (TAdm 00035/2019) at para. 50 the court stated
that SARS may declare an objection invalid for reasons other than non-compliance with rule 7(2) but that such
declaration would not be one envisaged in rule 7(4). It is accepted that, at para. 42 of the Tax Court’s judgment
in this matter, the court stated that a notice of invalid objection issued in consequence of a taxpayer’s not submit-
ting its objection in time would be a notice envisaged in rule 7(4). It is submitted, with respect, that the court’s
conclusion cannot be correct for the reasons set out in the body of this chapter.
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This, it is submitted, cannot be correct for the following reasons:

— Objections envisaged in rule 7(5) are objections in which non-compliance with rule 7(2)
can in fact be remedied with the submission of a new, valid objection. A taxpayer cannot
remedy its failure to object in time with the submission of a further objection under rule
7(5). The only way to ‘remedy’ such non-compliance is to submit an objection under sec-
tion 104(2).

— The taxpayer cannot launch an application under rule 52(2)(b)”® under these circumstanc-
es, as doing so would defeat the purpose of section 104(2)(a).

— If the legislature and rule-maker had intended to provide a time period within which SARS
must decide either to condone or not to condone the late objection, it would have specified
a time period. But it has not done so.

— The circumstances under which SARS may condone a late objection are clearly provided
for in section 104(4) and (5) and rule 7(3). It is submitted that the rule-maker intended to
give SARS discretion to condone non-compliance with rule 7(2). There are no parameters
specifically prescribed within which SARS’s discretion under rule 7(4) must be exercised.
SARS could arguably exercise its discretion to condone the late submission, regardless of
the existence of reasonable grounds or exceptional circumstances, if a notice of invalidity
issued in consequence of the taxpayer’s failure to object timeously constitutes a notice un-
der rule 7(4).

— The rule-maker and legislature clearly intended to require a taxpayer to request extension
for the submission of an objection filed more than 30 business days from the date of the
assessment or decision. SARS’s failure to inform the taxpayer of its failure to object in
time by way of a timely notice cannot absolve the taxpayer of the obligation to request an
extension.

The rules do not provide for an extension of the 30-business-day period within which SARS
must declare the objection invalid in terms of rule 7(4). The taxpayer may, however, agree on
such an extension period with SARS under rule 4. If SARS requires such an extension, it must
request it before the period of 30 business days from the date of assessment has lapsed, unless
the taxpayer agrees that the extension may be granted after that period has lapsed.76 A taxpayer
who submits another objection under rule 7(5) can be said to have effectively agreed to an
extension if such notice was not delivered within the prescribed 30-business-day period. If the
taxpayer does not so agree, it is submitted that SARS must move to action under rule 8 or 9
within the time periods prescribed under rules 8 or 9. SARS’s failure to act within the time
periods prescribed under rules 8 or 9 arguably opens SARS up to default judgment applica-
tions.”’

9.5 SARS’s obligations in respect of objections

If an objection has not been declared invalid within the prescribed time period (or agreed
extended time period), SARS may either request further information under rule 87® or must
make a decision to allow or disallow the objection under rule 9,”° without first having requested
documents, unless the objection is stayed pending the outcome of a test case.®’ If the objection

75 Seechap. 11.
76 Rule 4(2).

77 See chap. 11.
78 See para. 9.5.1.
79 See para. 9.5.2.
80 See para. 9.5.3.
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is stayed, SARS is not required to take any action on the objection until such time as the test
case is decided.®!

If, however, SARS declares the objection invalid in time, whether or not such objection has
been validly declared invalid, SARS cannot move to action under rule 8 or 982 nor can it stay
the objection or designate the objection as a test case until such time as the objection has been
declared valid either by SARS, following resubmission under rule 7(5), or by the Tax Court,
under rule 52(2)(b).

9.5.1 When SARS can request further information — rule 8

In terms of rule 8, if SARS requires additional substantiating documents in order to decide
whether to allow or disallow the objection, it may request same from the taxpayer.®> The
request for further documents must be delivered by SARS via eFiling, in cases where eFiling
was used for submission of the objection (typically in the case of the submission of an NOO),
or to the address specified by the taxpayer in its objection, if eFiling was not used (typically in
the case of submission of the ADR1).%* When the notice is not so sent, it is not delivered and
effectively has no consequence.

The documents that SARS may request under rule 8 should not be confused with the relevant
material SARS may request under section 46. The documents that SARS may request under
rule 8 can be only those necessary for SARS to decide on the issues under objection. That
means that SARS can request the documents necessary for it to allow or disallow the objection
(or to partially allow it).

It happens in practice, from time to time, that SARS requests documents under rule 8 which
are irrelevant to the issues in dispute and which may even suggest that SARS has not actually
concluded the audit that gave rise to the assessment under dispute (if the assessment in ques-
tion was preceded by an audit) or is attempting to audit the taxpayer again or to audit another
issue that is not under objection. Identifying when this happens can be very difficult. While
SARS may, of course, do all these things, it cannot use rule 8 to do them. There is no real
remedy a taxpayer in these cases can use to prevent the request or possible adverse result
occasioned by such request. Suffice it say, however, that such requests from SARS may
illustrate areas of SARS’s non-compliance with the TAA, which may call the validity of the
assessment under dispute into question.

The request for documents must be made by SARS within a period of 30 business days from
the date of delivery of the objection® (unless the objection has been stayed®” before this 30-
business-day period lapsed). If an objection was not submitted in time but SARS granted an
extension, the 30-day period within which SARS must call for documents, should it need
them, starts to run only from the date on which SARS grants the extension if such extension
was requested when the objection was submitted. If the extension was requested and agreed on
in advance of submission of the objection, the 30-day period starts to run from the date of
submission of the objection. %

81 SARS can also designate an objection as a test case, but such designation of an objection has no bearing in the
process that must follow, which process is the same as the one SARS must follow when an objection has not
been designated as a test case.

82 S 106(1).

83 Rule 8(1).

84 Rule 8(1), read with rule 2(1)(i) and rule 7(2)(c).

85 See chaps 2 and 3.

86 Rule 8(1).

87 See para. 9.5.3.2 on stays.

88 This follows from s 106(1), which states that SARS must only consider an objection that it valid.
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The rules do not provide for an extension of the time within which SARS would be allowed to
request further documents under rule 8. A taxpayer may, however, in terms of rule 4, agree to
an extension with SARS. If SARS wishes to obtain an extension by way of agreement, it must
request the extension from the taxpayer before the 30-business-day period lapses unless the
taxpayer agrees with SARS that the extension may be requested after the prescribed 30 busi-
ness-day period has lapsed.®

If SARS delivers a request for documents out of time, without having obtained the taxpayer’s
agreement, the request is not delivered and has no consequence, which means the taxpayer
does not have to respond to it. Should the taxpayer not respond to SARS’s request under these
circumstances, it is submitted that it would not be possible for SARS to make a decision on
the objection, as the request for documents, made under rule 8, necessarily means that SARS
requires the documents to make a decision.”® That does not mean that SARS is no longer
bound by the time period within which it is to make a decision on the objection under rule 9.°!
Whilst this interpretation may seem to make it is impossible for SARS to comply with rule 9,
this is not the case. In terms of rule 52(1), SARS may apply to the Tax Court for an order that
the period within which it is allowed to request documents be extended. Such an application
will automatically suspend the period within which SARS is required to make a decision on
the objection under rule 9.° It is submitted therefore that a request for documents made out of
time, and which is not condoned by agreement with the taxpayer and to which the taxpayer
does not respond, cannot result in a decision under rule 9 without SARS’s first obtaining an
extension from the Tax Court and obtaining the documents from the taxpayer.’

If SARS nevertheless make a decision under these circumstances, the taxpayer may consider
launching default judgment proceedings under rule 56* in consequence of SARS’s failure to
comply with the time periods and obligations provided for in the rules.

A taxpayer who responds to a request made out of time by SARS may effectively agree to an
extension of the period within which SARS must request documents under rule 8. However,
when the taxpayer makes it abundantly clear in its response to the request from SARS that it is
not agreeing to an extension, SARS can make a decision on the objection (having obtained the
necessary documents) without having to apply to the Tax Court for an extension but would
still have to make the decision within 60 business days from the date of delivery of the objec-
tion, fai(}ing which the taxpayer may consider launching default judgment proceedings under
rule 56.%

Rule 8(2) provides that the taxpayer must respond to a request from SARS for documents by
delivering the documents requested within 30 business days from the date of the request.
SARS cannot reduce the period to anything less than 30 business days under any circumstances,
even if the taxpayer agrees to such a shortened period.”® Under rule 8(3) SARS may grant
an extension of no more than 20 business days if reasonable grounds are advanced for such

89 Rule 4(2).

90 It could be argued that rule 9(b)(ii) suggests otherwise. However, rule 9(b)(ii) envisages a situation where the
request was made on time since a request not made on time and for which no extension has been agreed to is not
a request made under rule 8 (unless the Tax Court grants an extension to SARS).

91 See para. 9.5.2.

92 Rules 50(4) and 4(4).

93 Of course, if the documents were requested in relation to a specific matter but there are several issues under
dispute, SARS should be able to make its decision in respect of those matter for which no documents are re-
quired.

94 See chap. 11.

95 See chap. 11.

96 The draft rules, however, allow for periods to be shortened by agreement between the taxpayer and SARS. The
draft rules were not in force at the time of writing.
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extension.”’” The taxpayer must accordingly request the extension and prove that there are
reasonable grounds. The rules prescribe that such requests must be delivered via eFiling if the
objection was submitted via eFiling (typically in the case of submission of an NOO). If the
objection was not submitted via eFiling (typically in the case of submission of the ADRI
form), the rules prescribe that delivery must be made to an address prescribed by public
notice.”® Such a request must arguably be delivered to SARS before the 30-business-day
period ends.”

If SARS does not grant the extension requested, the taxpayer may, in terms of rule 52(2)(d),
approach the Tax Court for an order that the period be extended.'® The Tax Court is not able
to grant an extension of more than 20 business days. The taxpayer may also complain to the
CMO or the Tax Ombud, if SARS does not grant the extension requested but, unlike the case
where the taxpayer launches an application under rule 52, the complaint to the CMO or Tax
Ombud will not suspend the period within which the taxpayer must respond to the request for
documents.

9.5.2 When and how SARS must make a decision — rule 9

Rule 9 determines when and how SARS must make a decision. Rule 9 provides for a standard
time period within which SARS must provide its decision and give notice to the taxpayer and
an extended time period within which SARS can provide its decision and give notice to the
taxpayer. The two time periods are discussed separately below.

9.5.2.1 The standard time period within which SARS must make a decision

In terms of rule 9, read with section 106, SARS must, within 60 business days after delivery
by the taxpayer of an objection, make a decision either to allow or disallow (or partially
disallow) the objection and deliver to the taxpayer a notice of its decision.

However, if SARS requests documents under rule 8, it must make the decision within 45
business days after delivery by the taxpayer of the documents and is not required to make its
decision within 60 days from the date of delivery of the objection. Even if the documents are
not delivered to SARS after a request for same under rule 8, SARS must make its decision on
the objection within 45 days after the 30-business-day period in which the documents should
have been provided, or within the extended 50-business-day period if the 20-day extension
was granted for the delivery of the documents. '’

When an objection is not submitted in time but SARS grants an extension, the 60-day period
within which SARS must make a decision on the objection starts to run only from the date on
which SARS grants the extension if such extension was requested when the objection was
submitted. When the extension is requested and agreed on in advance of the submission of the
objection, the 60-day period starts to run from the date of submission of the objection.'”*

97 As to the meaning of ‘reasonable grounds’, see para. 9.2.2.2.

98 Rule 8(2), read with rule 2(c)(ii) and with para. 1 of part B of GN 295 in GG 38666 of 31 March 2015. See
para. 9.3.5 for SARS addresses.

99 Rule 4 only applies where the rules do not provide for a specific extension. As rule 8 does provide for a specific
extension period, rule 4(2) cannot apply.

100 See chap. 11 for more detail on this rule.

101 Whilst this may seem to contradict the conclusion in para. 9.5.1, it does not. Rule 9(b)(ii) clearly envisages a
situation where the request is made under rule 8. If the request is made late, it is not made under rule 8. The rule-
maker must have intended to allow SARS to make a decision without having the information to make a proper
decision in the event that the taxpayer does not respond. Such decisions would arguably always have to be to
disallow the objection, which cannot be faulted when the taxpayer does not provide the documents properly re-
quested under rule 8.

102 This follows from s 106(1), which states that SARS must only consider an objection that it valid.
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The period within which SARS must make a decision on objection, as discussed above, does
not apply if the objection has been stayed pending the outcome of a test case.'”

9.5.2.2 The extended time period within which SARS must make a decision

The 60-business-day period within which SARS must make a decision on objection may be
extended by SARS to a maximum of 45 business days owing to exceptional circumstances,'™
the complexity of the case or the principle or amount involved. Such extension must be
communicated to the taxpayer before the expiry of the 60-business-day period, by way of
notice, which notice must set out the basis for the extension.'%’

If, however, SARS requests documents under rule 8, the rules do not provide for an extension
of the standard 45-day period within which SARS must make its decision. SARS may, how-
ever, agree on an extended time period with the taxpayer under rule 4.

The period within which SARS must make a decision on objection does not apply if the
objection has been stayed pending the outcome of a test case.'%

The notice of SARS’s decision must be delivered via eFiling, if eFiling was used to deliver the
objection (typically in the case of submission of an NOO), or to the address specified in the
objection, in the case where eFiling was not used for submission of the objection (typically in
the case of submission of the ADR1 form). If, for example, SARS delivers a notice stating that
the objection has been disallowed but delivers it via eFiling when it should have been sent to
the address specified in the objection, SARS cannot hold the taxpayer to the period within
which appeals must be lodged.'"’

The notice of outcome must also state the grounds on which SARS disallows or allows the
objection. SARS must also include in the notice a summary of the procedures for appeal.'*

103 Rule 12(8). See para. 9.5.3.2.

104 As to the meaning of ‘exceptional circumstances’, see para. 9.2.2.1.

105 Rule 9(2), read with rule 4(3).

106 Rule 12(8). See para. 9.5.3.2.

107 See chap. 10 on the appeal phase.

108 Rule 7, read with s 106. The reasons/basis for SARS’s decision on objection may appear largely irrelevant to the
appeal process in the sense that it does not constitute grounds for SARS’s assessment and in the sense that, as
explained in chap. 10, if a taxpayer appeals following a decision by SARS not to allow the objection, the tax-
payer is not appealing against the decision not to allow the objection but simply continuing to challenge SARS’s
assessment in another forum. However, the basis for SARS’s decision on objection is relevant in the appeal
phase in rule 10, in terms of which the taxpayer must state the basis for its disagreement with SARS’s basis for
disallowing the objection. It is submitted that the basis for SARS’s decision is also relevant for the purposes of
s 93(1)(e) and s 100 (as to which, see chaps 4 and 6) in that the basis for SARS’s decision will clearly delineate
the issues that prescribe under s 93(1)(e) and the issues which become final under s 100 in the absence of an ap-
peal. If SARS fails to provide a basis for its decision on objection, this may inform a cause for the taxpayer to
consider launching default judgment procedures under rule 56 (see chap. 11). The absence of a basis for SARS’s
decision may also be cause for a review request in terms of s 9 or PAJA (see chap. 6) but unlike an application
for default judgment, review requests under s 9 or PAJA does not suspend the period within which a taxpayer
must submit an appeal. In the absence of any definition of the word ‘basis’, exactly what the extent of the basis
for SARS’s decision ought to be is not clear. It is submitted that the basis must be the basis on which SARS dis-
agrees with the taxpayer’s objection and cannot be the grounds for SARS’s assessment, which grounds should
already have existed at the time SARS raised the assessment under objection. Further, the basis for SARS’s deci-
sion on objection, it is submitted, should be the factual and legal basis upon which SARS disagrees with the tax-
payer’s objection as this is the only way in which effect can properly be given to ss 93(1)(e) and 100 and rule 10
of the rules.
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If SARS does not provide the notice of its decision timeously, the taxpayer may complain to
the CMO or Tax Ombud. The taxpayer may also commence default judgment proceedings
under rule 56.'"

9.5.3 When and how SARS may stay an objection/designate an objection as a
test case

In terms of section 106(6)(a) and (b), SARS may either designate an objection as a test case or
stay the objection pending the outcome of another case which has been designated as test case.
The applicable rules are discussed below.

9.5.3.1 Designating an objection as a test case

If SARS wants to designate an objection as a test case, it must do so by way of notice (test
case notice) to the taxpayer before making a decision on the objection.''? Since the rules
prescribe time periods within SARS must decide an objection,'"? it follows that SARS must
designate a case as a test case and deliver the test case notice before its decision falls due
under rule 9, read with section 106. The taxpayer can, however, agree that the case be desig-
nated as a test case after SARS’’s decision on the objection falls due under rule 9."*

SARS can designate a case as a test case only if a senior SARS official considers the decision
on the objection in question to be determinative of all or a substantial number of other objec-
tions, whether on issues of law or fact or both.'"

The test case notice must be delivered to the taxpayer via eFiling, if eFiling was used to
submit the objection (typically the case when an NOO is filed), or, if eFiling was not used to
submit the objection (typically the case when an ADR1 form is filed), to the address specified
by the taxpayer, under rule 7, in the objection as the address at which it will accept delivery of
SARS’s decision.''®

The test case notice issued by SARS must contain all of the following things, as prescribed by
rule 12(2):

—  the number of and common issues involved in the objections or appeals that the test case is
likely to be determinative of;

109 See the discussion of s 99(1)(e) in chaps 4, 6 and 7.

110 See chap. 6.

111 See chap. 11 on this process.

112 Rule 12(1)(a).

113 See para. 9.5.2.

114 Whilst rule 9 provides for an extension period, rule 12 does not. The rules do not provide for an extension of the
period within which SARS must designate an objection as a test case and, accordingly, rule 4 may be relied on.

115 S 106(6).

116 Rule 2.
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— the question of law or fact, or of both law and fact, that, subject to augmentation thereof
under rule 34, constitutes the issues to be determined by the test case; and

— astatement on the importance of the test case to the administration of the relevant tax Act.

If the taxpayer does not want its case to be designated a test case, it must, within 30 business
days after receiving the test case notice, deliver a notice to SARS in which it notifies SARS of
its opposition to SARS’s decision to designate the objection as a test case.!'” The notice
opposing the test case designation must detail the grounds on which the taxpayer opposes the
designation.'®

The rules do not provide for an extension of the 30-business-day period. It follows that the
taxpayer may, under rule 4, agree on an extension with SARS, if an extension is required. If
the taxpayer does not deliver its notice to oppose in time, the objection will be treated as a test
case.!!’

If the taxpayer properly and timeously delivers the notice opposing the test case designation,
SARS may not treat the case as a test case without applying to the Tax Court under rule 52(3)
for and obtaining an order that the case be treated as a test case.'”* SARS would have to apply
for such an order from the Tax Court within 30 business days from the date of the notice to
oppose the test case designation.'?!

Should SARS proceed to apply for an order in the Tax Court, the taxpayer would have an
opportunity to oppose such application in accordance part F of the rules.'?

The designation of a case as a test case and the requisite notices that may be required in these
circumstances do not affect the time period within which SARS must make its decision on
objection in terms of rule 9. If, however, SARS launches an application in the Tax Court for
the case to be designated a test case (in consequence of the taxpayer’s opposing the designa-
tion), the period within which SARS is required to make a decision on the objection (or to
request documents under rule 8) is interrupted.'?

9.5.3.2 Staying an objection

SARS may stay an objection, pending the outcome of a decision by the Tax Court on another
matter that has been designated a test case. This means that SARS is not required to provide
its decision on the objection submitted until the test case has been decided, despite the normal
time periods prescribed in rules 8 and 9.

SARS can stay an objection only if another case has been designated a test case.'** A practical
issue may arise when SARS has designated a case as a test case and wishes to stay another
objection, but the taxpayer whose objection has been designated a test case opposes such
designation and SARS has not yet obtained a judgment from the Tax Court. In these circum-
stances, there is arguably no test case designation and therefore SARS cannot stay the other
objection. As SARS can also stay an appeal, this may be only a temporary practical problem
for SARS.

117 Rule 12(3)(a).

118 Rule 12(3).

119 Rule 12(4).

120 Rule 12(5)(a) and (c). The word ‘may’ in the opening words of rule 12(5) cannot be taken to mean that SARS
may decide not to withdraw its decision to designate the case as a test case and simply proceed to treat the case
as a test case without first applying for and obtaining the order from the Tax Court.

121 Rule 12(5).

122 See chap. 11.

123 Rule 50(4).

124 See para. 9.5.3.1.
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If SARS wants to stay an objection, it must do so by way of notice to the taxpayer (the stay
notice) before making a decision on the objection.'* Since the rules prescribe time periods
within which SARS must decide an objection,'?¢ it follows that SARS must deliver the stay
notice before its decision falls due under rule 9, read with section 106. The taxpayer can,
however, agree that the case be stayed after SARS’s decision on the objection falls due under
rule 9.'%7

The stay notice must be delivered to the taxpayer via eFiling, if eFiling was used to submit the
objection (typically in cases where an NOO is filed), or, if eFiling was not used to submit the
objection (typically in cases where an ADR1 form is filed), to the address specified by the
taxpayer, under rule 7, in the objection as the address at which it will accept delivery of
SARS’s decision. %

The stay notice issued by SARS must contain all of the following things, as prescribed by rule
12(2):

—  the number of and common issues involved in the objections or appeals that the test case is
likely to be determinative of;

— the question of law or fact, or of both law and fact, that, subject to the augmentation
thereof under rule 34, constitutes the issues to be determined by the test case; and

— astatement on the importance of the test case to the administration of the relevant tax Act.

The time period within which SARS needs to make a decision on the objection under rule 9
(or to request further documents) is suspended from the date of the delivery of the stay notice.

If the taxpayer does not want its case to be stayed, the taxpayer must, within 30 business days
after receiving the stay notice, deliver to SARS a notice in which it notifies SARS of its
opposition to SARS’s decision to stay the objection.'?® The rules do not provide for an exten-
sion of this 30-business-day period. It follows that the taxpayer may, under rule 4, agree on an
extension with SARS. If the taxpayer does not deliver its notice to oppose the stay in time, the
objection will be stayed. '3’

If the taxpayer properly and timeously delivers the notice to oppose the stay, SARS may not
stay the objection without first applying to the Tax Court under rule 52(3) for and obtaining an
order that the objection be stayed."*' SARS would have to apply for such an order from the
Tax Court within 30 business days from the date of the taxpayer’s notice of opposition to the
stay.'32 However, mere delivery of the notice to oppose the stay does not mean that SARS is
then bound by the time periods in rule 9 to decide the objection. It is only if SARS does not,
within a 30-day period from the date of receiving the notice to oppose the stay, approach the
Tax Court that the time period within which SARS has to decide the objection begins to run
again.

If SARS does approach the Tax Court within this time period, the period within which SARS
needs to decide the objection essentially remains suspended until judgment on the application

125 Rule 12(1)(a).

126 See para. 9.5.2.

127 Whilst rule 9 provides for an extension period, rule 12 does not. The rules do not provide for an extension of the
period within which SARS must designate an objection as a test case and, accordingly, rule 4 may apply.

128 Rule 2.

129 Rule 12(3)(b).

130 Rule 12(4).

131 Rule 12(5)(a) and (c). The word ‘may’ in the opening words of rule 12(5) cannot be taken to mean that SARS
may decide not to withdraw its decision to designate the case as a test case.

132 Rule 12(5).
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is handed down by the Tax Court or SARS withdraws its decision to stay the objection and/or
application in the Tax Court. If SARS obtains an order from the Tax Court staying the objec-
tion, the objection is stayed until such time as the test case is determined by the Tax Court.'*
SARS may agree to withdraw its decision to stay, following delivery of the notice to oppose
the stay, in which case the time period within which SARS needs to make its decision or
request documents begin to run again.

In response to the stay notice, the taxpayer may, in addition to notifying SARS of its opposi-
tion to the stay (or in the alternative thereto), also notify SARS that it wants to participate in
the test case. If the taxpayer wants to participate in the test case it must deliver to SARS a
notice to that effect, within 30 days of receiving the stay notice. SARS must then either grant
such participation or, if SARS does not want to grant participation, apply to the Tax Court
under rule 52(3) for an order that the taxpayer may not participate in the test case, within 30
days from the date of delivery of the participation notice.

Should SARS proceed to apply for an order in the Tax Court, whether it be for an order to stay
an objection or an order preventing the taxpayer from participating in the test case, the tax-
payer would have an opportunity to oppose such application in accordance with part F of the
rules. '3

9.6 The objection phase in context

Figure 9.1 at the beginning of this chapter highlights the objection phase in context. In the
light of what has been learned in this chapter, that diagram can be updated, as shown in Figure
9.3, to indicate the time periods within which each step must take place.

133 Only the Tax Court can hear test cases.
134 See chap. 11.
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Figure 9.3: The objection phase diagram
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PART II

CHAPTER 10

Appeals

The practical context of this chapter

For the taxpayer: how and when?

By submitting an ADR2 or NOA form. When to use the NOA or ADR? form is detailed
in paragraph 10.4.1. NOA forms are typically submitted via eFiling. ADR2 forms must
be submitted to the addresses specified in paragraph 10.4.9.

In terms of the Tax Administration Act' (TAA) the NOA or ADR?2 form must be submit-
ted within 30 business days from the date of delivery by SARS of the notice in which it
indicates its decision to disallow or partially allow the objection. SARS may grant an
extension of 21 business days if reasonable grounds exist for the delay and up to a
maximum of 45 business days in exceptional circumstances. More than 75 business
days afier the date of SARS's decision on the objection neither SARS nor the Tax Court
can grant an extension for the submission of the appeal.

For the taxpayer: consequences of non-compliance

SARS may, in its own discretion, declare an appeal invalid. An invalid appeal cannot
progress to the next step in the appeal phase. A taxpayer can remedy this issue by sub-
mitting a new valid appeal together with a request for condonation or extension where
necessary.

For SARS: how and when?

This depends on the selection made by the taxpayer on the NOA or ADR? form. If the
taxpayer opted for the appeal to be referred to alternative dispute resolution (ADR)
there are certain things SARS must do after submission by the taxpayer of the NOA or
ADR?2 form.?

If the taxpayer did not opt for ADR on the NOA or ADR2 form and the tax in dispute is
more than RI million, the appeal will be dealt with by the Tax Court and SARS must
deliver its rule 31 statement to the taxpayer within 45 days from the date of submission
of the NOA or ADR?2 form.?

If the taxpayer did not opt for ADR on the NOA or ADR2 form and the tax in dispute is
less than R1 million (and SARS and the taxpayer agree to the jurisdiction of the Tax

1 Act 28 of 2011. Any reference to a legislative provision herein is a reference to the TAA unless the contrary is
specifically stated or the context clearly suggests otherwise.

2 See para. 10.6.1 on ADR procedures.

3 See para. 10.6.5 for a discussion of the Tax Court procedures.

201
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Board), the appeal will probably be heard by the Tax Board. In this case, unlike mat-
ters to be heard by the Tax Court, SARS does not immediately have to do anything (it
does not, for instance, have to file something akin to the rule 31 statement as it would
have to do in the Tax Court). Rather, it is incumbent upon the taxpayer to apply to the

clerk of the Tax Board for setting down of the matter, after submitting the NOA or
ADR? form.*

For SARS: consequences of non-compliance with the rules®

The taxpayer may apply for default judgment under rule 56 against SARS® or complain
to the Complaints Management Office (CMO) or the Office of the Tax Ombud. Other-
wise, the taxpayer can rely on the alternative relief set out in the body of this chapter.

4 See para. 10.6.4 on the Tax Board procedures.
5 The Rules promulgated under s 103 of the Tax Administration Act, GN 550 in GG 37819 of 11 July 2014
(hereinafter referred to and referenced as ‘the rules’. Any reference to a rule should be construed as a reference

to these rules, unless otherwise indicated or unless the context clearly suggests otherwise.
6 See chap. 11.
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10.1 Introduction

As discussed in chapter 7, the objection and appeal remedy comprises several steps. The steps
in this process can fall into either the objection phase or the appeal phase. The objection and
appeal remedy, as a process, begins at the objection phase, as more fully discussed in chapters
8 and 9. If the taxpayer’s objection is unsuccessful or only partially successful, the taxpayer
may proceed to the appeal phase. This chapter looks at that phase.

As stated above, the appeal phase is made up of several steps. The first step, which sets the
appeal process into motion, is the submission by the taxpayer of an appeal in terms of the
rules. This appeal is also sometimes referred to as a rule 10 notice.” The specific rules govern-
ing this first step in the appeal are set out in this chapter. With reference to the rules and
applicable law, this chapter will also specifically address:

— the rules for submission by the taxpayer of an appeal or rule 10 notice;
— when and how the rule 10 notice must be submitted; and

—  what the taxpayer can expect after having duly submitted the rule 10 notice — in other
words, what the next steps in the process should be.

10.2 The meaning of the word ‘appeal’ in the appeal phase of tax dispute
resolution

The word ‘appeal’ in the context of tax dispute resolution proceedings means the appeal
submitted by the taxpayer under the rules and the TAA. It does not have the same meaning as
the word ‘appeal’ in other litigious proceedings.®

During tax dispute resolution proceedings, when a taxpayer submits a rule 10 notice the
taxpayer would still be challenging SARS’s underlying assessment or the decision that was
placed under objection during the objection phase in the first place. The submission of the rule
10 notice does not change this nor does it mean that the taxpayer’s appeal is against SARS’s
decision to disallow the objection.’® On the contrary, the appeal phase, for the most part, can be
seen as a post-objection objection remedy. By submitting the rule 10 notice, the taxpayer
continues to challenge SARS’s assessment or decision afresh, in a different forum (which can
take the form of alternative dispute resolution or litigation before the Tax Board or Tax
Court).

10.3 When the taxpayer must submit an appeal

Rule 10, read with section 107 of the TAA, provides for what can be classified as the standard
time period within which appeals must be filed and also for an extended time period. The
standard time period and its extension are discussed separately below.

7 For the sake of brevity, and to avoid confusion with regard to the term ‘appeal’, the appeal will occasionally just
be referred to as a rule 10 notice in this chapter.

8 Apart from an appeal to a higher court following a decision by the Tax Court.

9 There are various judgments in which reference is made to the taxpayer’s appealing against SARS’s decision not
to allow the objection. The reference in these judgments to appeals against decisions by SARS to disallow an ob-
jection is, with respect, not technically correct.
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10.3.1 The standard time period for submitting an appeal

An appeal or a rule 10 notice must be lodged within 30 business days from the date of SARS’s
decision'” to disallow or partially disallow the objection. Notice of the decision by SARS on
the objection must be properly delivered to the taxpayer by notice, either via eFiling or to the
address specified in the objection.'!

Business days exclude Saturdays, Sundays, public holidays and all the days between 16 Decem-
ber of a year and 15 January of the following year, both days inclusive (this period is com-
monly referred to as dies non). This means that these days are not counted as days for the
purposes of the prescribed time periods under the TAA and the rules.'?

In terms of clause 7(1)(i) the Disaster Management Tax Relief Administration Bill,'* the days
between 26 March and 30 April 2020, both days inclusive, must also be regarded as dies non
for the purposes of chapter 9 of the TAA and the rules.'*

References to days or business days in this chapter must be taken to mean business days as
explained above. As a general rule ‘days’ are counted exclusive of the first day and inclusive
of the last day.

Example 10.1 — Counting days exclusive of the first, inclusive of the last

SARS delivered a notice to Mr A on 16 January 2020, informing him of its deci-
sion not to allow his objection. The first day of the 30-day period within which
Mr A must submit an appeal was 17 January 2020 and the last (i.e. the 30th) day
was 27 February 2020.

10.3.2 The extended time period for submitting an appeal

The 30-day period within which the taxpayer must submit an appeal or rule 10 notice may be
extended by SARS by up to 21 business days if there are reasonable grounds for the taxpay-
er’s delay in submitting the appeal' and by a period not exceeding 45 business days if excep-
tional circumstances exist for the delay.'® A taxpayer who does not submit the appeal or rule
10 notice within the prescribed 30-day period will have to convince SARS of the existence of
‘reasonable grounds” for the delay or that the delay was due to ‘exceptional circumstances’.!?

Neither a SARS official nor the Tax Court is at liberty to extend the time period for lodging an
appeal beyond a total of 75 business days from the date of SARS’s decision to disallow the
objection.'® A higher court may, however, hear an application for such an extension.

10 Rule 10(1)(a).

11 See chap. 9 for more detail.

12 See the definition of ‘business day’ in's 1.

13 Bill 12 0f 2020. The Bill had not been promulgated at the time of writing. If it is promulgated in its current form,
the provisions referenced here will be effective from 26 March 2020.

14 Interestingly, the exclusion period between 15 December and 16 January is not by any definition of the expres-
sion ‘dies non’ but rather results from the definition of ‘business day’ in s 1. Arguably, then, the fact that the pe-
riod from 26 March to 30 April 2020 should be regarded as dies non under the Bill should not necessarily mean
that it should not be counted for the purpose of disputes under chap. 9 of the TAA. However, it appears to be the
intention that the days between 26 March to 30 April 2020 should not be counted for the purpose of disputes
under chap. 9 of the TAA.

15 S 107(2)(a).

16 S 107(2)(b).

17 As to what constitutes ‘reasonable grounds’ and ‘exceptional circumstances’, see chap. 9.

18 See Commissioner for the South African Revenue Service v Danwet 202 (Pty) Lid [2018] ZASCA 38, 2019 (5)
SA 63 (SCA).
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Figure 10.1 illustrates what the taxpayer must prove, and at what point, in order to secure an
extension for the submission of an appeal.

Date of decision on objection

30 days from date of decision
51 days from date of decision
75 years from date of decision

t for
mitting the

Figure 10.1: Reasonable grounds and exceptional circumstances.

10.3.3 When must the taxpayer request an extension?

In practice, a request for an extension is often made when the appeal is filed. In fact, the
appeal form referred to in paragraph 10.4.1 contains a field specifically for this purpose. There
is nothing, however, in either the rules or in the TAA to preclude the taxpayer from requesting
an extension before submitting an appeal.

It is submitted that a request for extension made before submission of the appeal would simply
take the form of a properly drafted letter to SARS, which can be submitted electronically (via
email or fax) to specified addresses or by post or hand-delivery to specified postal or physical
addresses. The taxpayer may also choose to hand-deliver the request to any SARS branch. The
addresses specified for the purpose of delivery via email, fax, post, or hand-delivery (other
than hand-delivery to any SARS branch) are as set out below:'?

19 Rule 2(c)(ii), read with part B of GN 295 in GG 38666 of 31 March 2015. There is no prescribed form for
requesting an extension before the submission of the appeal. Whilst GN 295 excludes notices of appeal under
rule 10, a request for extension submitted before the appeal or rule 10 notice itself is not a notice of appeal.
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‘1.1 Electronic addresses:

Tshwane and Centurion),
North West, Mpumalanga
and Limpopo

North South Africa: Contact.north@sars.gov.za (+27) 12 670 6880
Gauteng North (includes

Central South Africa:

(including Midrand, the Greater
Johannesburg area, Kempton
Park, Boksburg, Vereeniging,
and Springs), Free State and
Northern Cape

Contact.central@sars.gov.za | (+27) 10 208 5005

Eastern South Africa:

Taxpayers residing in KZN and
the northern parts of the Eastern
Cape (up to and including East
London)

Contact.east@sars.gov.za

(+27) 31 328 6018

Southern South Africa

Taxpayers residing in the East-
ern Cape south of East London
and in the Western Cape

Contact.south@sars.gov.za

(+27) 21 413 8905

1.2 Postal and Physical Addresses:

Alberton Private Bag x15 St Austell Street
Alberton Mackinnon Crescent
1450 New Redruth
Alberton
1449
Bellville Private Bag X11 Corner of Teddington & De Lange
Bellville Road
7530 Bellville
7530
Doringkloof PO Box 436 7 Protea Street
Pretoria Centurion
0001 Pretoria
0157
Durban PO Box 921 201 Dr Pixley KaSeme Street
Durban Durban
4000 4001
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It should be noted that on 24 August 2020, SARS released a statement on its website in which
it is stated that:?

“The following email addresses will cease to exist from 24 August:

—  For taxpayers: Contact.central@sars.gov.za, contact.north@sars.gov.za, contact.east@sars.gov.za
and contact.south(@sars.gov.za

The new email addresses from 24 August are:

—  Contactus@sars.gov.za”

The fact that SARS notified taxpayers by announcement on their website about a change in the
email addresses prescribed by Public Notice (as set out in the table above) does not detract
from the fact that in terms of the Public Notice, delivery can only be made at the email ad-
dresses listed in the table above (where the request for extension is submitted via email). As
such, a taxpayer who delivers a request for extension to the address ‘contactus@sars.gov.za’
as opposed to, for example, ‘contact.north@sars.gov.za’ would not have delivered the request
as required under the rules. At the time of writing, the Public Notice which prescribes the
email addresses listed in the table above has not been amended but we understand that SARS
is looking into amending the public notice in this regard. Until the Public Notice has been
amended, taxpayers would be well advised to continue to submit requests for extension to the
email addresses listed in the table above if submitted via email. It would, however, be practi-
cable to also deliver the request to contactus@sars.gov.za in addition to the other email ad-
dress set out in the table above.

10.3.4 Remedies available when SARS does not grant the time extension

If SARS does not grant a taxpayer’s request for an extension, SARS will not consider or
process the appeal or rule 10 notice. There are remedies of which taxpayers can avail them-
selves (apart from those discussed in chapter 6) to address such a situation.

If SARS decides not to grant an extension, the taxpayer concerned can, in terms of section
104(2)(b), object to such decision. It is submitted that neither SARS’s Complaints Manage-
ment Office (CMO) nor the Tax Ombud can be of assistance to the taxpayer in these cases.
The reason for this is that they lack jurisdiction in terms of the TAA and the rules.?! An
application to the High Court under the Promotion of Administrative Justice Act? (PAJA)
would similarly not be a viable form of recourse for the taxpayer.” The taxpayer’s only
remedy in the circumstances would be to object to SARS’s decision not to grant the extension.

20 hnps://www.sars.gov.za/Contact/Pages/Contact-SARS-by-e-mail%200r%20fax%2()or%20post.aspx (accessed:
24 August 2020).

21 The CMO has its legislative underpinning in s 9 (see the Memorandum of Objects of the Tax Administration
Laws Amendment Bill, 2017, para. 2.22, and chap. 6 above). S 9 of the TAA is available only in respect of deci-
sions that are not subject to objection and appeal (see chap. 6). Since a decision not to extend the period for the
lodging of an appeal is subject to objection and appeal, the taxpayer cannot rely on that section. (In CM v Com-
missioner for the South African Revenue Service TAdm 0035/2019, SARS changed its decision from a decision
to condone the late filing of an objection to a decision not to condone the late filing of an appeal. It is worth not-
ing that a decision to condone the late filing of an appeal is not subject to objection and appeal and hence SARS
may rely on s 9 to change its decision.) The Tax Ombud similarly, in terms of s 17(c), does not have the author-
ity to review a matter subject to objection and appeal.

22 Act 3 0f 2000.

23 On the basis that the taxpayer must object (s 7(2) of PAJA).
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If SARS fails to make a decision, the taxpayer may apply to the Tax Court under rule 52(2)(e)

for

an order that the period be extended.”* When SARS does not make a decision at all, the

CMO and the Tax Ombud may be of assistance in obtaining a decision from SARS on the
request for extension.” The rules do not prescribe a time period within which SARS must
decide whether to grant an extension.

10.4 How the taxpayer must submit an appeal or rule 10 notice

The taxpayer must:?®

complete the prescribed form in full;?’
specify the grounds for objection on which the taxpayer is appealing;®

specify the basis on which the taxpayer disagrees with SARS’s decision not to allow the
objection;?’

specify any new grounds on which the taxpayer relies on appeal;*’

under certain circumstances specify an address at which the taxpayer will accept further
correspondence from SARS in respect of the appeal;?!

sign the prescribed form;3?
indicate whether the taxpayer opts for ADR or litigation;3?
under certain circumstances request permission to be represented by a third party;** and

deliver the appeal to SARS within the time period discussed in paragraph 10.3 above.®

Each of these requirements is discussed separately below.

10.

4.1 The prescribed form for appeals

The form for appeals is prescribed by SARS.* SARS’s dispute resolution guide®’ states that
the taxpayer must file either the NOA or the ADR2 form. On SARS’s webpage,*® a table is
provided, indicating when the NOA form needs to be used and when the ADR2 form needs to

24
25

See chap. 11 on such applications.

It stands to reason, though, that SARS’s not making a decision is still a decision, a decision not to decide. S 9
would not apply and the decision would not be subject to objection and appeal. The CMO should be able to as-
sist the affected taxpayer. Likewise, the Tax Ombud may be in a position to assist on the basis that a decision not
to make a decision relates to an administrative matter relating to an appeal.

S 107, read with rule 10.

Rule 10(2)(a).

Rule 10(2)(c)(ii).

Rule 10(2)(c)(ii).

Rule 10(2)(c)(iii).

Rule 10(2)(b).

Rule 10(2)(d).

Rule 10(2)(e).

S 113(8). Whilst such permission is not technically a requirement, s 113(8) does suggest that permission may be
requested ‘together with the notice of appeal’. Although the permission may be requested at a later stage, it is
prudent to request permission ‘together with the notice of appeal’.

Rule 10(1).

Rule 2(1)(a), read with rule 10(1).

Dispute Resolution: Guide on the Rules Promulgated in terms of Section 103 of the Tax Administration Act,
2011 (2nd issue, 20 March 2020) para. 6.12.
https://www.sars.gov.za/ClientSegments/Individuals/What-If-Not-Agree/Pages/default.aspx (accessed 23 April
2020).
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be used. An extract of that table is provided below and is accurate at the date of going to print.
It should be noted, however, that this is subject to change. Taxpayers would be well-advised to
visit SARS’s webpage before submitting an appeal, to ensure that they use the correct forms.

i, - Al b L A

Personal Income Tax
(Late payment penalties & interest on v X
Provisional Tax and Administrative
Penallties)

Personal Income Tax

(Assessed Tax including additional/ v
understatement tax, interest and penalty
for underpayment of provisional tax,
etc.)

Corporate Income Tax

§
x

(Assessed Tax including additional/
understatement tax, interest and penal-
ties, etc.)

Trust

Value-Added Tax (VAT)
(Including late payment penalty)
PAYE

Payroll Taxes

(Assessment, penalties and interest,
etc.)

®

Ne § B8 AZ P>

All other taxes not listed above

(e.g. STC before 1 April 2011, Dona- & %
tions Tax, Dividends Tax, ect.)

The NOA form can be accessed through eFiling, under the ‘Returns History’ tab, by clicking
on the ‘Dispute’ button on the relevant work page or in the tab titled ‘Disputes’. The ADR2
form can be accessed on SARS’s website.

10.4.2 Grounds for objection relied on in appeal

In terms of this requirement, the taxpayer must specify which grounds for objection are relied
on in the appeal. An appeal or rule 10 notice typically does not detail the grounds for objec-
tion® again, other than perhaps to clarify the grounds for objection relied on in the appeal,
where necessary. Compliance with the requirement to specify the grounds for objection relied
on in the appeal is typically achieved by, for example, stating that the grounds for objection
relied on in the appeal are those set out in the objection, or specifying the paragraphs or parts
of the grounds for objection relied on in the appeal. The NOA and ADR2 forms often do not
provide enough space to ensure compliance with this rule. Taxpayers can, as is the currently
prevailing practice, attach a letter to the relevant form to resolve the issue.*

39 As to the meaning of ‘grounds for objection’, see chap. 9.
40 See Annexure B for a suggested template (Template B3) designed to ensure compliance with the rules.
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10.4.3 Basis for disagreeing with SARS’s decision

As discussed in chapter 9, SARS must provide the reason(s) for not allowing the taxpayer’s
objection. The rules prescribe that the taxpayer must, when submitting an appeal, provide the
basis for its disagreement with SARS’s decision. Interestingly, the reasons for SARS’s disal-
lowance and the taxpayer’s reasons for disagreeing with SARS’s decision appear to be largely
irrelevant to the appeal process.*! The basis for SARS’s decision and the taxpayer’s reasons
for disagreeing with the basis for SARS’s decision may, however, be relevant to issues associ-
ated with costs in the Tax Court or to reviews under PAJA or section 9 of the TAA.

As mentioned at the beginning of this chapter, a taxpayer appealing after a decision by SARS
not to allow the taxpayer’s objection is not appealing against SARS’s decision not to allow the
objection but simply continuing to challenge SARS’s assessment in another forum. The basis
for SARS’s decision not to allow the objection does not in and of itself constitute grounds for
SARS’s assessment,* and it is submitted that the taxpayer’s reasons for disagreeing with
SARS’s decision cannot, in and of itself, constitute a ground for appeal.

10.4.4 New grounds

Taxpayers are entitled to add new grounds for challenging the assessment or decision in their
appeal (i.e. grounds not raised in the objection).* However, such new grounds may not
constitute a new objection to a part of the assessment not objected to (such grounds being
referred to as ‘impermissible new grounds’).** Establishing whether a ground is an impermis-
sible new ground gives rise to difficulties in practice. It is submitted that the only reason why
these practical difficulties arise is because the previous version of the rules (which no longer
apply), was less clear regarding whether a taxpayer could add new grounds and, if the taxpay-
er could, which grounds could be added. The rules that are currently in force are clear on this
aspect. A taxpayer can advance any new grounds at the appeal stage to challenge an assessment,
provided that the new grounds relate to an assessment or part of the assessment that was
placed under objection.* The following examples illustrate the point.

41 The reasons/basis for SARS’s decision on objection may appear largely irrelevant to the appeal process in the
sense that it does not constitute grounds for SARS’s assessment and in the sense that, if a taxpayer appeals fol-
lowing a decision by SARS not to allow the objection, the taxpayer is not appealing against the decision not to
allow the objection but simply continuing to challenge SARS’s assessment in another forum. However, the basis
for SARS’s decision on objection is relevant in the appeal phase in rule 10, in terms of which the taxpayer must
state the basis for its disagreement with SARS’s basis for disallowing the objection. It is submitted that the basis
for SARS’s decision is also relevant for the purposes of s 93(1)(e) and s 100 (as to which, see chaps 4 and 6) in
that the basis for SARS’s decision will clearly delineate the issues that prescribe under s 93(1)(e) and the issues
which become final under s 100 in the absence of an appeal. If SARS fails to provide a basis for its decision on
objection, this may inform a cause for the taxpayer to consider launching default judgment procedures under
rule 56 (see chap. 11). The absence of a basis for SARS’s decision may also be cause for a review request in
terms of s 9 or PAJA (see chap. 6) but unlike an application for default judgment, review requests under s 9 or
PAJA does not suspend the period within which a taxpayer must submit an appeal. In the absence of any defini-
tion of the word ‘basis’, exactly what the extent of the basis for SARS’s decision ought to be is not clear. It is
submitted that the basis must be the basis on which SARS disagrees with the taxpayer’s objection and cannot be
the grounds for SARS’s assessment, which grounds should already have existed at the time SARS raised the as-
sessment under objection. Further, the basis for SARS’s decision on objection, it is submitted, should be the fac-
tual and legal basis upon which SARS disagrees with the taxpayer’s objection as this is the only way in which
effect can properly be given to ss 93(1)(e) and 100 and rule 10 of the rules.

42 See the definition of ‘grounds for assessment” in rule 1. It is worth noting that in the draft rules, it is proposed
that SARS’s basis for disallowing the objection be required in SARS’s rule 31 statement.

43 Rule 10(2)(c)(iii).

44 Rule 10(3).

45 See also ITC 1912 (2018) 80 SATC 417 paras 20-21, where the Tax Court held as follows: ‘4 fundamental dif-
ficulty in SARS interpretive approach is that it simply does not account for the actual wording of TCR 32(3). In

[continued on next page)
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‘ Example 10.2 — Impermissible new grounds

SARS raised an additional assessment on taxpayer A in which SARS disallowed
certain expenses and added certain amounts to gross income. Taxpayer A objected
to the disallowed expenses but not to the inclusion of the amounts in gross income.
Following a decision by SARS to disallow the objection, the taxpayer proceeds
with the submission of an appeal. In the appeal, the taxpayer also adds grounds for
why the income SARS included in gross income is not taxable. These grounds
constitute impermissible new grounds because the inclusion of the amounts in
gross income was not placed under objection. The taxpayer cannot, at the appeal
stage, bring the inclusion of the amounts in gross income into dispute. The taxpayer
may, however, subject to the rule governing objections, object to such inclusion,
which objection will be dealt with in the objection phase, completely independently
of the appeal on the disallowed expenses.

- Example 10.3 — Permissible new grounds

SARS raised an additional assessment on taxpayer B in which SARS added depos-
its received by the taxpayer to the taxpayer’s gross income and taxed the taxpayer
accordingly. The taxpayer objected to such inclusion in gross income on the
grounds that the taxpayer did not receive the deposits within the meaning of the
word ‘received’ in the definition of gross income in section 1 of the Income Tax
Act. Following SARS’s decision to disallow the objection, the taxpayer submits
an appeal in which it advances additional grounds to the effect that (i) the deposits
are exempt (the exemption ground) and (ii) if the deposits are not exempt and also
‘received’ for the purposes of the gross income definition the taxpayer is entitled
to a section 24C allowance or deduction against such deposits equal to 80% of the
deposits received (the section 24C ground).

continued

[continued from previous page]
relevant part, and without repeating the entire clause, which is set out earlier, it provides that an appellant tax-
payer may not include in its statement: “A ground of appeal that constitutes a new ground of objection against a
part or amount of the disputed assessment not objected to under rule 7." (My emphasis). ... The underlined por-
tion of the provision is of significance, and it must be given some meaning. If the purpose of TCR 32(3) is to pro-
hibit new grounds of objection not filed under TCR 7, this would simply be achieved by placing a full stop after
the phrase “new ground of objection.” But this is not what the provision says. In plain language, it links the pro-
hibited objection (“may not object”) to the “part or amount” not “objected to” under TCR 7. This provision can
only be read in one way: it prohibits the taxpayer from appealing against “a part or amount " of the assessment
that was never objected to when the TCR 7 objection was filed.” Whilst the rule discussed by the court in the extract
here is rule 32(3), suffice it to state that rule 32(3)’s wording is almost identical to the wording of rule 10(3).
46 Act 58 of 1962.
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' Example 10.3 — Permissible new grounds (continued)

Both of these grounds are new in that they were not raised in the objection. It
could be argued that the exemption ground is an impermissible new ground on the
basis that it is not a ground for the exclusion of the amount from gross income (as
was advanced in the objection) but for the exclusion of the amount from ‘income’
as defined in the Income Tax Act. However, whilst the taxpayer argued in the ob-
jection for the exclusion from ‘gross income’ and not for the exclusion from in-
come, the taxpayer objected to the assessment, which is the determination of the
tax liability consequent upon the inclusion of the deposits in gross income. The
exemption ground is aimed at removing the tax liability associated with the depos-
its by having them treated as exempt income. It is still aimed at the same determi-
nation or assessment and is therefore permissible. The section 24C ground could
also be argued to be an impermissible new ground on the basis that it is aimed at
- allowing a deduction (or, more technically, an allowance) as opposed to an exclu-
sion from gross income. However, it is submitted that it is also not an impermissi-
ble new ground, for the same reason that the exemption ground constitutes a
permissible new ground.

Example 10.4 — Impermissible new grounds

SARS raised an additional assessment on taxpayer C in which SARS increased the
output VAT of the taxpayer for a certain VAT period on the basis that the taxpayer
incorrectly treated certain supplies as zero-rated for VAT purposes in that period.
In addition, SARS also imposed an understatement penalty (USP) of 100% for
gross negligence on the additional assessment. The taxpayer objected to the as-
sessment on the basis that the supplies properly qualified to be zero-rated under
the Value-Added Tax Act.*” SARS disallowed the objection.

On appeal, the taxpayer adds a new ground to the effect that, if the supplies do not
qualify to be zero-rated, the understatement by the taxpayer was the result of a bo-
na fide inadvertent error and that therefore the USP may not be imposed. This is
clearly a new ground. It is an impermissible new ground on the basis that the tax-
payer did not place the USP under objection. Whilst it could be argued that if the
taxpayer were successful in objecting to the output tax the USP would fall away
(absent any understatement by the taxpayer) and was thus also (albeit indirectly)
also placed under objection, it is submitted that that the USP was simply not
placed under objection. The USP is a separate determination/assessment by SARS,
which was not placed under objection.

47 Act 89 of 1991.
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Example 10.5 — Permissible new grounds

SARS raised an additional assessment on taxpayer D in which SARS increased the
output VAT of the taxpayer for a certain VAT period on the basis that the taxpayer
incorrectly treated certain supplies as zero-rated for VAT purposes in that period.
In addition, SARS imposed an understatement penalty of 100% for gross negli-
gence on the additional assessment. The taxpayer objected to the assessment on
the basis that the supplies properly qualified to be zero-rated under the Value-
Added Tax Act. In addition, the taxpayer included a ground in its objection to the
effect that the USP should not have been imposed because the understatement was
the result of a bona fide inadvertent error. SARS disallowed the objection.

On appeal, the taxpayer adds as a new ground to the effect that the USP was un-
lawfully imposed and that the determination of the USP was therefore unlawful.
This is clearly a new ground, but it is a permissible new ground on the basis that
the USP was clearly placed under objection.

It might be prudent, if the taxpayer does add new grounds, to attach any documents necessary
to substantiate such new grounds, even though attaching documents to substantiate any new
grounds is not a legal requirement, as SARS would, in any event, be entitled to request docu-
ments relating to such new grounds later in the process, which is likely to extend the period
within which the appeal is to be resolved. In Example 10.3, above, the taxpayer may have
been well advised to add a copy of the contract on which it relied, to substantiate the section
24C ground.

10.4.5 Specify an address

After submission of the NOA or ADR2 form under rule 10, further correspondence from
SARS is typically not delivered through eFiling. At the appeal stage, the process is slightly
different from that of the objection phase. In the appeal phase, the submission of an appeal
does not usually result in an immediate decision by SARS to allow or disallow the appeal.*®
The taxpayer must therefore, in the appeal itself, specify an address at which the taxpayer will
accept delivery of documents for the rest of the appeal process. This rule applies only if
eFiling was used to file the appeal (usually when the NOA is the prescribed form).*

If the ADR?2 form is used to submit the appeal, which is not submitted via eFiling, the rules do
not require that an address for delivery of documents by SARS be provided. However, since
the ADR2 will typically be filed in the case of submission of an ADR1 in the objection phase
and since an address should then have been specified in the objection phase, such an address
will be maintained for the delivery of documents by SARS throughout the appeal stage.’® If
the address were to change for any reason (e.g. because the person dealing with the appeal is
not the person who dealt with the objection), it is advisable that SARS be timeously notified of
the new address in the appeal. Failure to do so could mean that SARS would not be faulted for
delivering further notices to the address specified in the objection.

10.4.6 Signing the ADR2 or NOA form

The taxpayer, or the taxpayer’s duly authorised representative, must sign the prescribed
form. Regarding the submission of NOA forms, which are submitted via eFiling, ‘S4RS is

48 As to what happens after submission of the appeal, see para. 10.6.
49 Rule 10(2)(b).
50 That address being the address selected by the taxpayer for the purpose of the rules. See rule 2(c)(i).
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comfortable that its “secure and reliable SARS electronic filing services” provide sufficient
confidentiality and security to enable the user ID and access code to function as an electronic
signature’.>" 1t follows that it is not necessary for taxpayers or their representatives to sign
NOA forms physically by hand.

10.4.7 Choose ADR or litigation

A taxpayer must, according to the rules, indicate in the appeal or rule 10 notice its willingness
to try to resolve the case through ADR. This is done by selecting ‘yes’ to the statement on the
NOA and ADR2 forms that reads: ‘Choose to refer to ADR (Alternative Dispute Resolution)’.
Taxpayers not wanting their case to be dealt with under the ADR procedures must select ‘yes’
next to the statement on the NOA form that reads: ‘Choose to refer to litigation’ and ‘No’ to
the statement on the ADR2 form that reads ‘choose fo refer to ADR (Alternative Dispute
Resolution)’.

The ADR procedures are discussed in detail in paragraph 10.6.1 below. It suffices here to state
that an appeal may be decided through ADR, by the Tax Board>? or by the Tax Court.** The
ADR procedures are akin to other mediation procedures in general, in being much less formal
than litigation proceedings (whether before the Tax Board or a Tax Court). ADR can produce
a more expeditious dispute resolution compared to litigation. The ADR procedures envisage a
meeting between the taxpayer and SARS, with the aim of resolving the dispute by settlement
or agreement.

A taxpayer not wanting to pursue litigation against SARS before the Tax Board or a Tax Court
must indicate a preference to make use of the ADR procedures in the prescribed form as
indicated above (there may be a further opportunity later in the dispute to rely on ADR even if
the taxpayer did not select ADR).> It is often (but not always) sensible to try resolve the
appeal through the ADR process even if the taxpayer is equally willing to pursue litigation
before the Tax Board or a Tax Court. The mere selection of the ADR process in the relevant
appeal form does not mean the taxpayer is barred from pursuing its case through litigation
after the ADR proceedings are terminated. >

As further explained in paragraph 10.6.1, the ADR procedures can be used only if both SARS
and the taxpayer agree thereto. Neither the taxpayer nor SARS may insist on the ADR proce-
dures.>¢

10.4.8 Permissions required for the Tax Board

As detailed in paragraph 10.6.4.2, when an appeal proceeds to the Tax Board,”” which may
happen after ADR proceedings are terminated, the taxpayer must, unless the taxpayer will be
representing itself/himself/herself, request permission on submission of the appeal to be
represented by a third party in the Tax Board (unless the third party is the person who submit-
ted the underlying return relating to the issue in dispute, in which case permission to be
represented by such person is not required). Whilst the Chairperson of the Tax Board may
allow such request to be made later in the proceedings, it is advisable to request such permis-
sion, if it is required, on submission of the appeal, irrespective of whether the taxpayer first

51 SARS dispute guide para. 3.5.

52 See para. 10.6.4.

53 See para. 10.6.5.

54 See para. 10.6.2.

55 Rule 14(1).

56 S 107(5).

57 As to the jurisdiction of the Tax Board, see para. 10.6.3.
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opted for ADR. Section 113(8) clearly prescribes that the request to be represented by a third
party may be made at the time of the submission of the appeal or rule 10 notice.

As explained in paragraph 10.6.3, the Tax Board has jurisdiction over certain appeals if,
amongst other requirements, the taxpayer and SARS agree to the jurisdiction of the Tax
Board. Taxpayers who are not amenable to having their case heard in the Tax Board would do
well, in their appeal or rule 10 notice or supporting documents, to indicate clearly that they are
not agrgeable to the jurisdiction of the Tax Board (even if the taxpayer initially opted for
ADR).?

10.4.9 Delivery or submission of the appeal

The NOA or ADR2 form must be submitted to an address specified in GN 295 of 31 March
2015% and within the time period discussed in paragraph 10.3, above. GN 295 provides as
following regarding delivery of a notice of appeal:

‘A notice of appeal under rule 10 must be delivered—

3.1 by means of the taxpayer’s electronic filing page, if applicable;

3.2 to any of the addresses mentioned in paragraph 1.1 or 1.2, above; or

3.3 by handing it to SARS at any SARS branch office.’

When the NOA is the prescribed form, the taxpayer can deliver it by submitting through
eFiling. When the ADR2 form is the prescribed form, the taxpayer is not able to submit the
appeal through eFiling and must make use of the addresses in paragraph 1.1 and 1.2 of
GN 295.

The addresses in paragraph 1.1 and 1.2 of the dispute address notice are:

‘1.1 Electronic addresses:
North South Africa: Contact.north@sars.gov.za (+27) 12 670 6880
Gauteng North (includes
Tshwane and Centurion),

North West, Mpumalanga
and Limpopo

Central South Africa: Contact.central@sars.gov.za | (+27) 10 208 5005

(including Midrand, the Greater
Johannesburg area, Kempton
Park, Boksburg, Vereeniging,
and Springs), Free State and
Northern Cape

~ Fax number

continued

58 This should force SARS to act under rule 31 (discussed in the Tax Court procedures section of this chapter) and
within the time periods prescribed.
59 Rule 10(1), read with rule 2(1)(c)(ii).
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Eastern South Africa: Contact.east(@sars.gov.za (+27) 31 328 6018

Taxpayers residing in KZN and
the northern parts of the East-
ern Cape (up to and including
East London)

Southern South Africa Contact.south@sars.gov.za (+27) 21 413 8905

Taxpayers residing in the East-
ern Cape south of East London
and in the Western Cape

1.2 Postal and Physical Addresses:

Office |  Postal A ____ Physical addrc
Alberton Private Bag x15 St Austell Street
Alberton Mackinnon Crescent
1450 New Redruth
Alberton
1449
Bellville Private Bag X11 Corner of Teddington & De Lange
Bellville Road
7530 Bellville
7530
Doringkloof PO Box 436 7 Protea Street
Pretoria Centurion
0001 Pretoria
0157
Durban PO Box 921 201 Dr Pixley KaSeme Street
Durban Durban
4000 4001

It should be noted that on 24 August 2020, SARS released a statement on its website in which
it is stated that:°

“The following email addresses will cease to exist from 24 August:

—  For taxpayers: Contact.central@sars.gov.za, contact.north@sars.gov.za,
contact.east@sars.gov.za and contact.south@sars.gov.za

The new email addresses from 24 August are:

—  Contactus@sars.gov.za”

The fact that SARS notified taxpayers by announcement on their website about a change in the
email addresses prescribed by Public Notice (as set out in the table above) does not detract

60 https://www.sars.gov.za/Contact/Pages/Contact-SARS-by-e-mail%200r%20fax%200r%20post.aspx (accessed:
24 August 2020).
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from the fact that in terms of the Public Notice, delivery can only be made at the email ad-
dresses listed in the table above (where the ADR2 is submitted via email). As such, a taxpayer
who delivers an ADR2 to the address ‘contactus@sars.gov.za’ as opposed to, for example,
‘contact.north@sars.gov.za’ would not have delivered the ADR2 as required under the rules.
At the time of writing, the Public Notice which prescribes the email addresses listed in the
table above has not been amended but we understand that SARS is looking into amending the
public notice in this regard. Until the Public Notice has been amended, taxpayers would be
well advised to continue to submit ADR2’s to the email addresses listed in the table above if
submitted via email. It would, however, be practicable to also deliver the request to contac-
tus@sars.gov.za in addition to the other email address set out in the table above.

10.5 Consequences when the taxpayer does not comply with the rules

If the taxpayer files an appeal that does not comply with the requirements set out in para-
graphs 10.4 above, the appeal is invalid.®' In these cases, the appeal will not progress to the
next step in the appeal phase. Unlike the case with invalid objections,®* SARS is not under any
obligation under the TAA or the rules to notify the taxpayer of an invalid appeal nor can it
condone non-compliance with the requirements. It seems, however, to be SARS’s practice to
notify taxpayers of invalid appeals.

When an appeal is invalid, the taxpayer can file another appeal, together with a request for
condonation or an extension, where necessary (bearing in mind that no extension can be
granted after 75 business days). Unlike the case with an invalid objection, the rules do not
provide any relief for the filing of a new valid appeal without the need to request an extension.
It is therefore crucial to ensure that appeals are filed in line with the requirements.

As stated above, Annexure B contains a suggested template (template B3) which may be used
in support of the NOA or ADR2 form and is designed in an attempt to ensure compliance with
the rules. It should be stressed, however, that template B3 should not be considered a replace-
ment for the NOA or AD2 form, which must still be submitted.

10.6 Steps after submission of an appeal

If the taxpayer has added new grounds in appeal,®> SARS may request that the taxpayer pro-
vide substantiating documents for such new grounds. Such request must be made within 15
business days from the date of delivery of the appeal. SARS must deliver it in the prescribed
manner: either to the address specified in the objection, if the objection was not submitted via
eFiling, or to the address specified in the appeal.**

The rules do not provide for a specific extension of the period within which SARS must call
for such further documents. It follows that the taxpayer may agree on an extended period with
SARS under rule 4.

The taxpayer must respond to such request from SARS within 15 business days, or within 35
business days if SARS allows an extension to the 15-day time period on the basis of reasona-
ble grounds advanced by the taxpayer.®

61 S107(3).

62 See chap. 9.

63 See para. 10.4.4 for a discussion regarding new grounds.

64 See para. 10.4.5.

65 Rule 10(5). As to the meaning of ‘reasonable grounds’, see chap. 9.
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The steps that follow depend on the selection made by the taxpayer on the NOA or ADR2.% If
the taxpayer opted for ADR in the NOA or ADR2 form, the subsequent steps are prescribed in
part C of the rules.®” If the taxpayer did not opt for ADR, the steps that follow are set out in
parts C, D and E of the rules, read with parts C and D of the TAA.®

Irrespective of whether or not the taxpayer opted for ADR, SARS may at any time after sub-
mission of the appeal, but before judgment is handed down by the Tax Board or Tax Court,
concede the appeal® or attempt to settle the dispute with the taxpayer.”® Settlement attempts
do not suspend the time periods within which steps must be followed following submission of
the appeal except by agreement between the taxpayer and SARS (where extension by agree-
ment is allowed).”’ A taxpayer may similarly at any point in time (but before judgment is
handed down by the Tax Court, should the case proceed to the Tax Court) withdraw an appeal.
There may, however, be cost implications for SARS or the taxpayer in the event of a con-
cession or withdrawal respectively after the case has been set down for hearing in the Tax
Court.”

SARS may designate an appeal as a test case or may stay the appeal pending the outcome of a
test case. The circumstances under which SARS may select an appeal as a test case or stay an
appeal and the procedures that apply where SARS stays an appeal or designates an appeal as a
test case are discussed in chapter 9 in relation to objections that are stayed or designated as test
cases. The circumstances and procedures discussed in that chapter apply mutatis mutandis to
appeals discussed in this chapter as is evident from rule 12, which is not repeated here.

10.6.1 Steps after submission of an appeal — ADR selected

As briefly explained in paragraph 10.4.7 above, ADR can be described as a meeting between
the taxpayer and SARS in an attempt to resolve the dispute through settlement or agreement
without resort to litigation. It is similar to other types of mediation proceedings. The steps in
the ADR process may fall into what can simply, for the sake of conveniently discussing the
rules associated with ADR, be classified into four phases, to wit:

the pre-ADR-meeting phase;

the ADR meeting phase;

the post-ADR-meeting phase; and

|

the post-ADR-termination phase.

The steps and rules applicable in each of the four phases are discussed separately below.

10.6.1.1 The pre-ADR-meeting phase

After submission by the taxpayer of the NOA or ADR2, in which the taxpayer opts to refer the
appeal to ADR, SARS must, within 30 business days from date of submission of the appeal,
inform the taxpayer by way of notice whether it agrees to ADR for resolution of the appeal
(this notice is hereinafter referred to as the ‘notice of ADR agreement’).” In practice, SARS

66 See para. 10.4.7.

67 See para. 10.6.1.

68 See paras 10.6.2-10.6.5.

69 S 107(7).

70 Part F of chap. 9 of the TAA. See chap. 6 above.

71 See in this regard, for example, I7C 1904 80 SATC 159.
72 Rules 46 and 47, read with s 130(1)(e).

73 S 107(5), read with rule 13(1).
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seems to agree that most appeals are best dealt with under ADR if the taxpayer selected ADR
on the ADR2 or NOA form.

The notice of ADR agreement must be delivered by SARS to the address specified in the
objection, if eFiling was not used for submission of the appeal (typically when the appeal is
submitted on the ADR2 form), or the address specified in the appeal,” or to eFiling, if the
appeal was submitted through eFiling (typically the case when the NOA form is used to sub-
mit the appeal), or the address specified in the appeal.”

If SARS notifies the taxpayer within the 30-business-day period from the date of delivery of
the appeal that it does not agree to ADR, the steps that follow are as set out in paragraphs
10.6.4 and 10.6.5 below, depending on whether the Tax Board or the Tax Court has jurisdic-
tion to hear the appeal.”® The taxpayer cannot force SARS to agree to ADR procedures: ADR
is available only by agreement between the taxpayer and SARS.”

If SARS does not notify the taxpayer within the 30-business-day period from the date of
delivery of the appeal that it agrees to ADR, which is often the case in practice, it is submitted
that the taxpayer must accept that ADR procedures have not been agreed to and must, should
it wish to pursue its appeal, proceed to deal with the appeal in terms of the procedures in the
Tax Board or Tax Court.”® The taxpayer may, however, agree to an extension of the period
within which SARS is required to deliver the notice of ADR agreement.” If SARS then,
within such extended period, delivers its notice of ADR agreement, the ADR process contin-
ues to run normally.

If, however, the taxpayer is not agreeable to an extension of the period within which SARS
must deliver the notice of ADR agreement, the taxpayer may consider launching default-
judgment procedures under rule 56% consequent upon SARS’s failure to comply with time
periods and the obligation to issue the notice of ADR agreement. Whilst a taxpayer would
then have to follow the procedures in the Tax Board or Tax Court to deal with the appeal®!
(depending on the outcome of the default judgment application), a default-judgment applica-
tion will, in terms of rule 50, suspend the period within which the Tax Board or Tax Court
processes must run.

It is unfortunate that SARS can effectively force taxpayers to agree to an indefinite extension
for delivery of the ADR agreement notice as the other options, being litigation and/or default
judgment procedures, are not something that all taxpayers would necessarily want to pursue.
The taxpayer’s trepidation in this regard may not be due to the case’s lack of merit but rather
simply due to the fact that the other available procedures (e.g. complaining to the CMO or Tax
Ombud about SARS’s failure to deliver timeously the notice of ADR agreement) tend to make
more financial sense, with litigation often being simply too costly to justify, considering, or
depending on, the guantum of the amount in dispute. Taxpayers who, for whatever reason, do
not want to pursue their case in litigation (or apply for default judgment) would effectively

74 See para. 10.4.5.

75 See para. 10.4.5.

76 As to which has jurisdiction, see para. 10.6.3.

77 S 107(5).

78 See paras 10.6.4 and 10.6.5. This conclusion follows on the basis that all appeals are actually appeals to either
the Tax Board or the Tax Court unless the taxpayer and SARS agree to ADR under the rules. Since the rules
clearly envisage that agreement must be reached within 30 days, failure by SARS to communicate its agreement
means that no agreement is reached within the prescribed time period and hence the appeal must be pursued in
the Tax Court or Tax Board.

79 Rule 4.

80 See chap. 11 for a detailed discussion on this process.

81 Unless SARS eventually delivers the notice of ADR agreement and the taxpayer condones the late delivery by
agreeing to an extension of the period for delivery of the notice.
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find themselves at SARS’s mercy as regards the timing of delivery by SARS of the notice of
ADR agreement (which, in practice can be several months after delivery of the appeal by the
taxpayer). Whilst the CMO is an option for less litigious taxpayers to call SARS to action, it
has proven ineffective in practice. The CMO tends to reject complaints regarding the delayed
delivery by SARS of the notice of ADR agreement, on the completely unfounded basis that
SARS has 90 days to resolve disputes through ADR. (As will become clear, the 90-day period
within which ADR procedures must be completed starts running only from the date of deliv-
ery by SARS of the notice of ADR agreement.) The taxpayer may, alternatively, complain to
the Tax Ombud.

If the notice of ADR agreement timeously confirms SARS’s agreement to the ADR proce-
dures (within the 30-business-day period from the date of submission of the appeal or such
further period as may be agreed to), the rules envisage the following further steps.

The taxpayer and SARS must, within 15 business days from the date of delivery of the notice
of ADR agreement (or such further period as may be agreed to), agree on whether a facilitator

82 Rules 11 and 31 are discussed in more detail in the rest of this chapter.
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will be required to facilitate the ADR proceedings.** Neither the taxpayer nor SARS may
insist that a facilitator be appointed to facilitate the ADR proceedings.®

If SARS and the taxpayer agree that a facilitator will be required to facilitate ADR proceed-
ings, SARS must within the same 15 business days from date of delivery of the notice of ADR
agreement (or such further period as may be agreed to by the taxpayer), appoint a facilitator
and notify the taxpayer of who the appointed facilitator is.*

A facilitator must, within 20 business days from the date of his or her appointment (or within
such further period as may be agreed to by the parties under rule 4),% contact SARS and the
taxpayer to arrange a place, date and time for the ADR meeting of all three parties. It follows
from the above time periods that the facilitator should make contact to set up the meeting no
more than 35 business days from the date of delivery of the notice of ADR agreement notice.

While the rules do not prescribe when exactly the meeting date must be, they do provide that
ADR proceedings conclude or terminate within a period of 90 business days from the date of
delivery of the notice of ADR agreement, unless an extended period is agreed to.*” It follows
that the meeting must be scheduled before that 90-day period lapses, unless the parties agree
otherwise.®®

The facilitator must also, within 20 business days from the date of his or her appointment,
notify SARS and the taxpayer of any documents or written submissions which may be re-
quired and when such documents or written submissions are required by the facilitator.*

83 Although rule 16 does not expressly provide for a time period, the time period mentioned here follows on the
basis of rule 16(3)(a), read with rule 15(1).

84 Rule 16(2) clearly provides that the use of a facilitator can be achieved only through agreement between the tax-
payer and SARS.

85 Rule 16(3)(a).

86 Rule 19(1)(a).

87 Rule 25(1).

88 Rule 15(3).

89 Rule 19(1)(b).
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The taxpayer himself or herself, when the taxpayer is a natural person, or the representative
taxpayer, when the taxpayer is not a natural person, must attend the meeting unless excused by
the facilitator in exceptional circumstances.® If the taxpayer or representative taxpayer cannot
attend the ADR meeting, it is advisable that a request for the taxpayer to be excused from
attending the meeting be made during the pre-ADR-meeting phase.

When a facilitator has not been appointed, SARS and the taxpayer must, within 30 business
days from the date of delivery of the notice of ADR agreement®' (or within such further period
as may be agreed to under rule 4), agree on a place at, date on and time at which the taxpayer
and SARS must convene. SARS must, within the same 30-business-day period, notify the
taxpayer of any documents or written submissions which may be required and when such
documents or written submissions are required by SARS.? In cases where no facilitator has
been appogi?ted, permission for the taxpayer to be represented by a third party must be granted
by SARS.

continued

90 Rule 20(4).

91 Rule 19(2)(a). Although the rule does not state from when the 30 days start to run, it is submitted that it can only
be from the date of the ADR agreement notice.

92 Rule 19(1)(b).

93 Rule 20(3). Rule 20 appears to suggest that if no facilitator has been appointed the taxpayer must always be pres-
ent, irrespective of whether SARS agrees to the taxpayer’s being represented by a third party. It appears though
as if the intention was that, when a facilitator has been appointed, the facilitator can allow the absence of the tax-
payer and, when a facilitator is not appointed, SARS may allow the absence of the taxpayer. This also appears to
be how the rules are given effect to in practice. When no facilitator has been appointed, the taxpayer would be
well advised to ask SARS to excuse his or her absence if he or she is unable to attend.
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10.6.1.2 The ADR-meeting phase

At the date, time and place agreed to during the pre-ADR-meeting phase, SARS, the taxpayer
and, if a facilitator has been appointed, the facilitator must meet. In practice, the ADR meeting
is typically at a SARS office but may be a teleconference or video conference if the parties
agree.

The meeting typically starts with the taking of attendance of the persons present at the meet-
ing. The persons present at the meeting typically include the SARS official(s) who raised the
assessment in question or who made the relevant decision, one or more representatives for
SARS (normally but not always from SARS’s legal counsel department), the facilitator (if one
has been appointed), the taxpayer (unless excused from attending) and the taxpayer’s repre-
sentative(s) (if the required permissions have been obtained). If either the taxpayer (and/or the
taxpayer’s representative(s)) or the relevant SARS official(s) is absent from proceedings, the
facilitator, if a facilitator was agreed upon and duly appointed, may terminate proceedings
immediately with notice to the parties.” If the proceedings are terminated in this manner, the
taxpayer must, if it intends to pursue the matter further, proceed to litigate the case before the
Tax Board or in the Tax Court,” depending on which has jurisdiction.”’

Usually after the taking of attendance at the ADR meeting, a SARS official or the facilitator
will provide a brief overview of the ADR rules. This is not technically a requirement under the
rules, as taxpayers who select ADR in their NOA or ADR2 are deemed to have accepted the
ADR rules.®® In so far not highlighted elsewhere herein, the rules applicable to ADR are:

— Documents tendered or representations made are tendered or made without prejudice to
either SARS or the taxpayer.”® Any concession, for example, made by SARS or the tax-
payer during ADR proceedings will not be permissible evidence and cannot be used

94 See chap. 11 on default-judgment proceedings. In South African Revenue Service v MMY (Tax Case no.
12013/2012), it was held that: ‘taxpayers themselves should not allow matters to drift. If SARS does not comply
with a requirement imposed by the rules, a taxpayer is entitled, in terms of Rule 26 [now 56], to bring an appli-
cation to compel compliance with the Commissioner’s obligations. That is the way in which a taxpayer prevents
the prejudice which can otherwise arise from lengthy delays in the finalisation of tax disputes ...."

95 Rule 19(3)(a).

96 See paras 10.6.4 and 10.6.5 for the relevant procedures.

97 See para. 10.6.3 on jurisdiction.

98 Rule 13(2).

99 Rules 14(2) and 22(3)(b) and (c).
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against either party in later proceedings. This rule applies from the date of commencement
of ADR proceedings, which is the date of delivery of the notice of ADR agreement, until
proceedings are terminated.

— The taxpayer and SARS participate in the ADR process with their rights fully reserved
under the rules (e.g. the taxpayer can still pursue its case in litigation).'®

— The ADR meeting may not be electronically recorded by any of the parties. !

— If a facilitator has been appointed, no document tendered or representation made to the
facilitator in confidence during the ADR proceedings may be made available to the other
party without the consent of the disclosing party.'*? Furthermore, any representation made
or document tendered by either party during the course of proceedings must be treated as
confidential.'®

— Documents tendered or representations made during the course of proceedings may not be
used as evidence in any later proceedings. There are a few logical exceptions to this rule,
as listed in rule 22(3)(c).

— SARS, the taxpayer and, the facilitator (if a facilitator has been appointed) may not be
compelled by subpoena to disclose documents tendered or presentations made during ADR
proceedings. '

The taxpayer or SARS formally commences the ADR meeting, by stating its case.

The aim of the meeting is for SARS and the taxpayer to attempt to reach an agreement on
whether SARS or the taxpayer is correct or to settle the dispute without either party accepting
the other party’s position as being correct.'® The taxpayer, SARS and the facilitator may
agree at the commencement of the ADR meeting that if no settlement of agreement is reached
the facilitator will provide a written recommendation on how the dispute may be resolved.'%
Such a recommendation is required only if everybody agrees thereto. Neither SARS nor the
taxpayer may insist on a recommendation. The recommendation of the facilitator may be used
in later proceedings only in so far as it is relevant to costs in the Tax Court.'"’

It often happens in practice that the parties require further information not readily available at
the meeting or more time to state properly their respective cases for either an agreement or a
settlement to be reached. In these cases, the facilitator may move to adjourn the proceedings
and agree that they be resumed at a later date, time and place.'”® Alternatively, SARS and the
taxpayer may so agree.'?

The facilitator, if one has been appointed, does not decide whether the taxpayer or SARS
is correct. He or she is simply present to facilitate the discussion between the taxpayer
and SARS in an attempt to get the parties to reach either an agreement or a settlement. The

100 Rule 14(1).

101 Rule 20(2).

102 Rule 22(1).

103 Rule 22(3)(a).

104 Rule 22(4).

105 Rules 23 and 24.

106 Rule 21. Although the reference in rule 21 is to the commencement of proceedings, which may appear to mean
commencement of proceedings as envisaged in rule 15, it is submitted the rule-maker must have meant com-
mencement of the ADR meeting rather than commencement of ADR procedures as a whole.

107 Rule 21(3).

108 Rule 20(5).

109 Rule 20(5).
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facilitator must have the necessary competence to facilitate that discussion and, during the
ADR meeting and during the entire time of his or her appointment as facilitator, must also:'°

— act within the prescripts of the rules governing ADR proceedings and other applicable laws;
— seek a fair, equitable and legal resolution of the dispute between the taxpayer and SARS;
— promote, protect and give effect to the integrity, fairness and efficacy of the ADR process;
— act independently and impartially;

_  conduct himself or herself with honesty and integrity and with courtesy to all parties;

— act in good faith; and

— attempt to bring the dispute to an expeditious conclusion.

A facilitator who does not abide by these rules must, at the request of the taxpayer (or of
SARS or the facilitator), be removed as facilitator by a senior SARS official and replaced with
a newly appointed facilitator within 15 business days from the date of removal of the original
facilitator. The senior SARS official will have to be satisfied that the facilitator has not abided
by the above listed rules before he or she may remove the facilitator. The taxpayer or SARS
may also request the removal of a facilitator for any indication of bias or any conflict of
interest.'!!

{2} PROPOSED CHANGE IN THE DRAFT RULES

A set of draft rules under section 103 was released for public comment in 2018. In
these draft rules various changes are proposed to the current rules promulgated
under section 103. The draft rules were not in force at the time of writing. The
draft rules propose to change the 15-day period within which a removed facilitator
must be replaced to 5 days.

10.6.1.3 The post-ADR-meeting phase

Within 10 days after conclusion of the meeting (or meetings), the facilitator, if one was ap-
pointed, must deliver a report to the taxpayer and SARS, setting out:

_  a statement regarding the issues that have been resolved in the meeting;

— a statement regarding the issues on which settlement or agreement was not reached in the
meeting; and

— any other point which the facilitator considers necessary. Lo

In practice, these reports seldom seem to be issued despite the fact that they are compulsory.
Taxpayers would do well to insist on such a report from the facilitator, if one was appointed.

110 Rule 17(a) to (f) and (h).

111 Rule 16(4)(d), read with rule 18.

112 Rule 20(6) and (7). The rules may also be interpreted to mean that the report from the facilitator is required only
after termination of the proceedings. Given that proceedings under part C cease only on termination, as per rule
15, 23 or 24, it is submitted that the rule-maker did not intend to refer to cessation of ADR proceedings as a
whole but rather to cessation of the ADR meeting(s). Surely the rule-maker intended this report to be used in, for
example, the drawing up of the agreement or settlement agreement, which cannot be done after proceedings have
been terminated. The draft rules clear up any further confusion with regard to the report’s being due after the
meeting(s). It should be noted that ADR proceedings may also be terminated through the effluxion of time when
more than 90 days have elapsed from the date of commencement of ADR proceedings (unless an extension has
been agreed to). See rule 25(1).
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é::’g PROPOSED CHANGE IN THE DRAFT RULES

“ The draft rules propose to make changes to the effect that the facilitator is re-
quired to issue an interim report within 5 days after the meeting and a final report
within 10 days after proceedings have ceased.

If agreement or settlement was not reached between the taxpayer and SARS during (or after)
the ADR meeting(s), ADR proceedings may be terminated by the facilitator, if one was agreed
to, or by the taxpayer or SARS, or by agreement between the taxpayer and SARS. Although it
is mentioned here, in the post-ADR-meeting phase, nothing prevents such termination from
taking place during the ADR meeting.'"?

When the taxpayer or SARS wishes to terminate proceedings without agreeing to such termin-
ation with the other party, the party desirous of terminating proceedings must deliver a notice
of termination to the other party.!''* It may be advisable to provide such a notice of termination
even if agreement regarding termination was reached, given that ADR proceedings are not on
record. It is submitted that when the facilitator wishes to terminate proceedings he or she
should also provide a notice of termination, albeit that prior notice of such termination by the
facilitator is not required. It is worth noting at this point that the facilitator may terminate
proceedings at any stage after his or her appointment, for any appropriate reason.''s

When SARS or the facilitator wishes to terminate proceedings, the requisite notice of termin-
ation must be delivered to the taxpayer at the address specified in the objection, if eFiling was
not used for submitting the appeal (typically when the appeal was submitted using the ADR2
form), or to the address specified in the appeal.''® If eFiling was used for the submission of the
appeal (typically when the NOA was the form used), the notice must be delivered either via
eFiling or to the address specified in the appeal.''” In practice, such notice is not delivered via
eFiling but to the address specified in the appeal.

When the taxpayer wishes to terminate ADR proceedings otherwise than by agreement with
SARS, the requisite notice of termination of ADR proceedings must be delivered to SARS at
any of the following addresses:''®

Physical address

Tax Court Litigation
Khanyisa Building, 1st Floor
271 Bronkhorst Street
Nieuw Muckleneuk

0181

Electronic address
Email: taxcourtlitigation@sars.gov.za
Fax: (+27) 12 422 5012.

There is no prescribed form for the notice of termination from the taxpayer. A suggested tem-
plate (template B4) is attached in Annexure B hereto. While it is not strictly speaking neces-
sary to do so, it would be courteous of the taxpayer to include the SARS official(s) involved in

113 Rule 25.

114 Rule 25(2).

115 Rule 19(3)(d).

116 See para. 10.4.5.

117 See para. 10.4.5.

118 Rule 2, read with para. 4 of GN 295 in GG 38666 of 31 March 2015.
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the ADR proceedings when delivering the notice of termination, as is often the practice. The
notice must, however, according to the rules, be delivered to any of the above listed addresses.

If agreement or settlement was reached during the ADR meeting, a written settlement agree-
ment must be concluded between the taxpayer and SARS to give effect to such agreement or
settlement.''” The agreement should be signed by both parties or their representatives. A
taxpayer may, in such an agreement, agree with SARS that SARS or the taxpayer be held
liable for costs associated with the appeal.'?® In practice, however, the parties are often reluc-
tant to agree to any costs in the agreement. The agreement must stipulate which issues have
been agreed on or settled and which issues have not. The last signature of the agreement
terminates ADR procedures.

SARS is then required to issue a revised assessment within 45 business days from the date of
conclusion of the agreement.'?! In practice, SARS seldom issues the revised assessment within
the prescribed time frame. If SARS fails to issue the required assessment timeously, the
taxpayer may approach the Tax Court (and, as a rule, not another court) on notice of motion
for an order compelling SARS to issue the revised assessment.'*?

There is no specific time period prescribed for when the agreement must be concluded and
signed. However, if the ADR proceedings must be concluded within the prescribed 90-day
period, it follows logically that the settlement agreement must be concluded within the same
period. A time extension may be agreed upon, but, in the absence of such an extension, the
agreement must be signed no later than 90 days after the date of delivery of the ADR agree-
ment notice and the revised assessment issued within 45 days thereafter.

PROPOSED CHANGE IN THE DRAFT RULES

The draft rules propose to change the rules to the effect that SARS is required to
issue a revised assessment to give effect to the agreement within 45 days from the
date of the last signature of the agreement only if agreement was reached in re-
spect of all issues under appeal.

10.6.1.4 The post-ADR-termination phase

If ADR procedures have been terminated, the taxpayer may pursue its case further, on appeal,
in respect of any unresolved issues, in the appropriate forum, being either the Tax Board or the
Tax Court.'”® The onus is on the taxpayer to give proper notice of its intention to pursue its
appeal further. The time period within which notice must be provided, the manner of notice
and the delivery address for such notice depend on whether ADR proceedings were terminated
without settlement or agreement or with settlement or agreement.

If ADR proceedings were terminated without settlement or agreement (typically when pro-
ceedings were terminated by notice or by the lapse of time), the taxpayer must, if the case is to
be heard by the Tax Board, apply for set-down in the Tax Board, within 20 business days from
the date of termination.'?* While it is not compulsory when delivering the notice to include the
SARS official(s) involved in the ADR proceedings, doing so would be considerate and re-
spectful. It is also advisable for the taxpayer to deliver formally a copy of the notice to SARS

119 Rules 23(2)(a) and 24(2)(b), read with s 147(3).

120 Rules 23(2)(b) and 24(2)(c).

121 Rules 23(3) and 24(3).

122 Rule 52(5)(b). See chap. 11 on applications in the Tax Court.

123 As to which has jurisdiction, see para. 10.6.3.

124 Rule 25(3)(a). See para. 10.6.4.1 for the addresses to which notice must be delivered.
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at the correct email address: taxcourtlitigation@sars.gov.za.'? There is no prescribed form for
the notice to pursue the appeal further. A suggested template (template BS) is attached in
Annexure B.

If proceedings were terminated without settlement or agreement (in other words, when pro-
ceedings were terminated by notice) and the case is to be heard by the Tax Court, the taxpayer
must, within 20 business days from date of termination, notify SARS that the taxpayer will
pursue its case in the Tax Court. This notice must be delivered by the taxpayer to any of the
following addresses: 2

Physical address

Tax Court Litigation
Khanyisa Building, 1st Floor
271 Bronkhorst Street
Nieuw Muckleneuk

0181

Electronic address

Email: taxcourtlitigation@sars.gov.za
Fax: (+27) 12 422 5012.

There is no prescribed form for this notice. A suggested template (template B6) is attached in
Annexure B. It would be courteous to include the SARS official(s) involved in the ADR pro-
ceedings when delivering the notice.

When proceedings are terminated by the conclusion of an agreement between the taxpayer and
SARS but unresolved issues remain in dispute, the taxpayer must (assuming the taxpayer
intends to pursue its case on unresolved issues), if the Tax Board has jurisdiction, notify the
clerk of the Tax Board that it is pursuing its case in respect of the unresolved issues in the Tax
Board. Such notice must be delivered within 15 business days from the date of signature of the
agreement.'?” Again, it would be courteous of the taxpayer to include the SARS official(s)
involved in the ADR proceedings when delivering the notice. It is advisable that the notice
also be delivered to SARS at taxcourtlitigation(@sars.gov.za.

There is no prescribed form for such a notice. A suggested template (template B7) is contained
in Annexure B.

If the Tax Court has jurisdiction to hear the appeal after ADR proceedings have been termin-
ated by the signature of an agreement, the taxpayer must within 15 business days from the date
of the last signature of the agreement deliver notice to the Registrar of the Tax Court of its
intention to pursue unresolved issues in the Tax Court. The addresses for delivery of the notice
are as follows: %

Physical address

Registrar of the Tax Court
Khanyisa Building, 1st Floor
271 Bronkhorst Street
Nieuw Muckleneuk

0181

125 Whilst in normal civil proceedings delivery to the respondent is required in most cases, the Tax Court rules are
silent on this aspect.

126 Rule 2, read with para. 4 of GN 295 in GG 38666 of 31 March 2015.

127 Rule 23(4). This is not technically a notice for set-down but serves the same purpose, as is evident from rule
26(1)(a). See para. 10.6.4.1 for the addresses to which the notice must be delivered.

128 Rules 2(c)(ii) and 3(1), read with para. 5 of part B of GN 295 in GG 38666 of 31 March 2015.
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Electronic address

Fax: (+27) 12 422 5012
Email: registrarTaxCourt(@sars.gov.za.

There is no prescribed form for this notice. A suggested template (template B8) is included in
Annexure B. It would be courteous to include the SARS official(s) involved in the ADR
proceedings when delivering the notice. It is arguably a requirement that the notice also be
delivered to SARS at taxcourtlitgiation@sars.gov.za.'*

It is evident from the above that if proceedings are terminated without agreement, the period
within which the next step must be followed is 20 business days. If they are terminated by
agreement, the period within which the next step must be followed is 15 business days.

In addition, if proceedings are terminated without agreement (by notice) and the Tax Board
has jurisdiction, the taxpayer must (if the taxpayer intends to pursue the case further) apply
for set-down. If proceedings are terminated with agreement and the Tax Board has jurisdiction
to hear unresolved issues, the taxpayer must (if the taxpayer intends to pursue the case further
on unresolved issues) simply notify the clerk of the Tax Board (which notice will serve the
same purpose as the notice for set-down). If proceedings are terminated without agreement
and the Tax Court has jurisdiction, the taxpayer must (if the taxpayer wants to pursue the case
further) deliver to SARS notice of its intention to proceed to the Tax Court. If proceedings are
terminated by agreement and the Tax Court has jurisdiction over unresolved issues, the tax-
payer must (if the taxpayer intends to pursue the case further on unresolved issues) notify the
registrar of the Tax Court.

The main steps in the ADR process are diagrammatically illustrated in Figure 10.2.

129 Rule 42.
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Figure 10.2: ADR proceedings.
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10.6.2 Steps after submission of an appeal — ADR not selected

Even if ADR is not selected by the taxpayer on submission of the NOA or ADR2 form, ADR
procedures may nevertheless be proposed by SARS. If the taxpayer has not selected ADR on
appeal, SARS may, if it considers ADR appropriate for the matter, notify the taxpayer accord-
ingly within 30 business days from the date of delivery of the appeal by the taxpayer (this
notice is hereinafter referred to as the notice to propose ADR).*

The notice to propose ADR must be delivered to the taxpayer at the address specified in the
objection, if eFiling was not used to submit the appeal (typically when the appeal was submit-
ted on the ADR2 form), or to the address specified in the appeal.'*! If eFiling was used for the
submission of the appeal (typically when the appeal was submitted on the NOA form), the
notice must be delivered via eFiling or to the address specified in the appeal.'* In practice,
these notices are not delivered via eFiling.

The taxpayer must, within 30 business days from the date of delivery of the notice to propose
ADR, respond to the notice, indicating whether or not the taxpayer agrees to ADR."? As
stated above, SARS cannot insist on ADR. The notice from the taxpayer must be delivered to
any of the following addresses:

Physical address

Tax Court Litigation
Khanyisa Building, 1st Floor
271 Bronkhorst Street
Nieuw Muckleneuk

0181

Electronic address

Email: taxcourtlitigation@sars.gov.za
Fax: (+27) 12 422 5012.

It would be courteous to include the SARS official(s) who delivered the notice of ADR agree-
ment to the taxpayer in the first place.

If the taxpayer agrees to ADR, the case will be dealt under the ADR procedures discussed in
paragraph 10.6.1. It should be noted though, where a taxpayer agrees to ADR proceedings
following a notice to propose ADR proceedings that ADR proceedings commence on the date
that the taxpayer delivers notice of its agreement to ADR and not when SARS delivers its
notice to propose ADR.'3*

If the taxpayer, in its notice, does not agree to ADR, the process that follows depends on
whether the Tax Board or Tax Court has jurisdiction over the appeal. Similarly, when SARS
does not deliver a notice to propose ADR and the taxpayer has not opted for ADR in the NOA
or ADR2, the steps that follow depend on whether the Tax Board or Tax Court has jurisdiction
over the appeal.

130 Rule 13(2)(a).
131 See para. 10.4.5.
132 See para. 10.4.5.
133 Rule 13(2)(b).
134 Rule 15(1).
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10.6.3 Tax Board or Tax Court?

In terms of section 109, the Tax Board must first hear an appeal when the following four
requirements are satisfied:

— the amount of tax in dispute does not exceed the amount determined by public notice;'**
— asenior SARS official and the taxpayer agree to the jurisdiction of the Tax Board;'*

— the Chairperson of the Tax Board does not direct the appeal to be heard in the Tax
Court; "7 and

— the appeal has not been designated as a test case. '*®

Each of these requirements is discussed separately below.

10.6.3.1 The monetary threshold
At the time of writing, the monetary threshold was R1 000 000,00.'%

For the purposes of jurisdiction, it is the amount of tax in dispute that should be established
first. The word ‘tax’ includes the capital tax amount, penalties and interest.'*’ Therefore, when
the capital tax amount, penalties and interest are in dispute, all of the amounts should be added
together to determine whether the R1 000 000,00 threshold has been reached.

When the total amount exceeds R1 000 000,00 the Tax Court will have jurisdiction to adjudi-
cate the matter. When the amount is less than R1 000 000,00 the Tax Board may, subject to
compliance with the other requirements, have jurisdiction.

10.6.3.2 Agreement regarding jurisdiction

The Tax Board will have jurisdiction to hear the appeal (subject satisfaction of the other re-
quirements) only if both SARS and the taxpayer agree thereto. Neither SARS nor the taxpayer
can insist that the appeal be heard in the Tax Board (despite the fact that the tax in dispute may
be less than R1 000 000,00).

Section 109(4) sets the considerations that the senior SARS official must take into account
when deciding whether to agree to the case’s being heard by the Tax Board. It provides that
the senior SARS official ‘must consider whether the grounds of the dispute or legal principles
related to the appeal should rather be heard by the tax court’ than the Tax Board.

It is entirely the taxpayer’s prerogative to decide whether to agree to the jurisdiction of the
Tax Board. The following may assist a taxpayer in making its decision:

—  Tax Board procedures are less formal and faster than litigation in the Tax Court and may
be less expensive than litigation in the Tax Court. Tax Board procedures may be likened to
arbitration proceedings in general litigation (with the notable exception that, unlike most
arbitration proceedings, the taxpayer may still pursue the case further in the Tax Court af-
ter Tax Board proceedings come to an end).

— Costs cannot be awarded in the Tax Board, irrespective of the decision made by the Chair-
person of the Tax Board.

135 S 109(1)(a).

136 S 109(1)(b).

137 S 109(5).

138 Rule 12(9).

139 In terms of Gen. N 1196 in GG 39490 of 17 December 2015.

140 S 109(1)(a) refers to ‘tax in dispute’. The word ‘tax’ is defined in s 1 to include the capital tax amount, penalties
and interest.
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10.6.3.3 The Chairperson’s discretion

The Chairperson of the Tax Board may direct that an appeal be heard in the Tax Court at any
stage before or during the hearing. It follows that even if the other requirements are satisfied
the Tax Board cannot hear the appeal if the Chairperson decides that the appeal must be heard
by the Tax Court.

10.6.3.4 The case is not a test case

If an appeal has been designated as a test case, rule 12(9) prescribes that the Tax Court must
hear the appeal.'*!

When all four requirements discussed above are satisfied, the Tax Board must hear the appeal
first. The case may later be referred to the Tax Court by the taxpayer or SARS,'** following
the decision by the Chairperson of the Tax Board.

As stated above, the Tax Court has jurisdiction over an appeal if the Tax Board must not hear
the appeal first. It is worth noting here that all appeals are appeals to the Tax Court unless the
ADR or Tax Board process intervenes, in which case that process must first run its course.
The intervention of the ADR or Tax Board procedures only apply by agreement to the effect
between the taxpayer and SARS. If there is no agreement, the Tax Court process must run its
course automatically as it is the default position in the absence of agreement to ADR or Tax
Board procedures.

Knowing when the Tax Board must first hear the appeal is important because the procedures
of the Tax Board and those of the Tax Court are completely different. Furthermore, if the Tax
Board has jurisdiction over the appeal the taxpayer must take the next action, whereas if the
Tax Court has jurisdiction SARS must take the next action.

The procedures of the Tax Board and those of the Tax Court are discussed separately below.

10.6.4 Tax Board procedures

The procedures of the Tax Board may, for the sake of convenience, be classified into three
phases, to wit:

— the Tax Board pre-trial phase;
— the Tax Board trial phase; and
— the Tax Board post-trial phase.

10.6.4.1 Tax Board pre-trial phase

If ADR procedures were not followed (in other words, the taxpayer opted for ‘litigation” on
the NOA or ADR2 form and did not agree to ADR after receipt from SARS of the notice to
propose ADR), the taxpayer must, within 35 business days from date of delivery of the appeal
(the NOA or ADR2 form), request the clerk of the Tax Board to set the matter down for
hearing by the Tax Board. This means that the taxpayer must request that a date be allocated
for the hearing. The request for set-down must be delivered to any of the addresses in Table
O e

141 As to test case designations, see chap. 9.
142 See para. 10.6.4.3.
143 Rule 2(c)(iii), read with rule 3 and part C of GN 295 in GG 38666 of 31 March 2015.
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Table 10.1: Tax Board contact details.

Head Office

271 Bronkhorst Street
Khanyisa Building
Ground Floor

Nieuw Muckleneuk
Pretoria

0181

Fax (+27) 12 647 2719

Email
TaxBoard.HeadOffice@sars.gov.za

Limpopo, North
West, and Mpuma-
langa

SARS — Legal Delivery
Support and Partnership
(LDS&P)

40 Landdros

Maree Street,
Polokwane

0699

Fax (+27) 86 575 2630

Email
TaxBoard.LimpNWandMP@sars.gov.za

Gauteng North

SARS — Legal Delivery
Support and Partnership
(LDS&P)

Riverwalk Office Park
Matroosberg Road
Pretoria

0001

Fax (+27) 10 208 3067

Email
TaxBoard.GautengNorth@sars.gov.za

Gauteng South

SARS — Legal Delivery
Support and Partnership
(LDS&P)

Alberton Campus

Saint Austell Road
New Redruth

Alberton

1450

Fax (+27) 86 612 1643

Email
TaxBoard.GautengSouth@sars.gov.za

Gauteng Central

SARS — Legal Delivery
Support and Partnership
(LDS&P)

Megawatt Park — LBC
Office

Maxwell Drive
Sunninghill

Fax (+27) 86 513 1758

Email
TaxBoard.GautengCentral@sars.gov.za

Enforcement

SARS — Legal Delivery
Support and Partnership
(LDS&P)

Megawatt Park — LBC
Office

Maxwell Drive
Sunninghill

Fax (+27) 86 611 3615

Email
TaxBoard. TCEI@sars.gov.za

continued
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Western Cape

SARS — Legal Delivery,
Support and Partnership
(LDS&P)

18th Floor Sanlam Building
Project 166

22 Hans Strydom Avenue
Cape Town

8001

Fax (+27) 10 208 1961

Email
TaxBoard. WesternCape(@sars.gov.za

KwaZulu-Natal

SARS - Legal Delivery,
Support and Partnership
(LDS&P)

7th Floor Albany House
61/62 Margaret Mncadi
Avenue

(previously Victoria
Embankment)

Durban

4001

Fax (+27) 86 617 7595

Email
TaxBoard.KwaZuluNatal@sars.gov.za

Free State

SARS — Legal Delivery,
Support and Partnership
(LDS&P)

Fedsure Building

49 Charlotte Maxeke Street
Bloemfontein

9301

Fax (+27) 501 3201

Email
TaxBoard.FreeState@sars.gov.za

Eastern Cape

SARS — Legal Delivery,
Support and Partnership
(LDS&P)

Revenue Building

Cnr St Mary’s Terrace and
Whyte’s Road Central
Port Elizabeth

6001

Fax (+27) 10 208 3053

Email
TaxBoard.EasternCape(@sars.gov.za

Whilst in terms of the rules the request can be made to any of the above addresses, section
109(2) and (3) prescribes that the Tax Board must sit at the places designated by SARS. The
Tax Board that must hear the appeal will be the Tax Board that sits closest to the place where
the taxpayer resides or carries on business (unless SARS and the taxpayer agree otherwise).
Presumably, the addresses in Table 10.1 are of the places designated by SARS where the Tax
Board sits. Hence, the request for set-down must be delivered to the appropriate address,
which would be the address that is closest to the place where the taxpayer resides or carries on
business. It is prudent also to deliver the request to SARS at taxcourtlitigation@sars.gov.za.
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PROPOSED CHANGE IN THE DRAFT RULES

The draft rules propose to impose on SARS an obligation to apply for set-down if
the taxpayer does not apply for set-down within the prescribed 35-business-day
period. The proposal is for SARS to apply for the set-down within a period of 30
days from the date of expiry of the 35-day period within which the taxpayer
should have applied for set-down. It is further proposed that if SARS does not so
apply for set-down (after the taxpayer’s failure to apply for it) the clerk of the Tax
Board must nevertheless set the matter down and advise the parties accordingly.

There is no prescribed form for a request for set-down. A suggested template (template B9) is
attached in Annexure B.

continued

144 See para. 10.6.3.
145 Rule 11(2).
146 See para. 10.4.8 in this regard.
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If the taxpayer first pursued ADR but ADR proceedings were terminated (whether by way of
agreement or otherwise), the taxpayer must, as detailed in paragraph 10.6.1.4, deliver notice to
the clerk of the Tax Board for set-down (the same practical issue discussed immediately above
may arise in these circumstances also).

PROPOSED CHANGE IN THE DRAFT RULES

The draft rules propose to impose an obligation on SARS to apply for set-down if
the taxpayer does not do so within the period prescribed following termination of
ADR proceedings (i.e. 15 or 20 days from the date of termination, depending on
how proceedings were terminated). The proposal is for SARS to apply for set-
down within a period of 30 days from the date of expiry of the period of 15 or 21
days, as the case may be, within which the taxpayer should have applied for set-
down.

It is further proposed that even if SARS does not apply for set-down in these cir-
cumstances the clerk of the Tax Board must nevertheless set the matter down and
advise the parties accordingly. This proposal raises a number of potential practical
issues that are not discussed here in detail. For example, if the clerk has the power
to set the matter down, the clerk may proceed to set a matter down despite the fact
that the taxpayer is not desirous of pursuing its case on appeal to the Tax Board.
Furthermore, the Tax Board has jurisdiction only if there is agreement to this ef-
fect between SARS and a taxpayer. If there is no such agreement, the Tax Board
does not have jurisdiction and the clerk should therefore not be able to set the
matter down.

If the taxpayer does not timeously deliver the requisite notice or request for set-down, the
taxpayer may request an extension from the clerk. If the clerk does not grant an extension, the

taxpayer may apply to the Tax Court on notice of motion under rule 52 for an extension.

147

Following the taxpayer’s request for set-down or, if ADR was pursued first, following the
notices required to be delivered in the post-ADR-termination phase,'* the clerk of the Tax

147 See chap. 11.
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Board must set the matter down within 30 business days from the date of delivery of the
taxpayer’s request or of the notices required to be delivered in the post-ADR-termination
phase'*’ unless a further period has been agreed to.'’

This does not mean the date for the hearing must be within 30 business days from the date of
the request for set-down but rather that the date for the hearing must be allocated within 30
business days from the date of the relevant request or notice. The date allocated will be the
date that the clerk in his or her sole discretion allocates. '

Once the appeal has been set down, the clerk must deliver notice of the date, place and time
for the hearing. This notice must be delivered to SARS and the taxpayer at least 20 business
days before the allocated date for the hearing.!’? Delivery to the taxpayer must be to the
address specified in the objection, if eFiling was not used to submit the appeal (typically when
the appeal was submitted on the ADR2 form), or to the address specified in the appeal.'> If
eFiling was used for the submission of the appeal (typically when the appeal was submitted on
the NOA form), the notice must be delivered either via eFiling or to the address specified in
the appeal.'>* In practice, these notices are not delivered via eFiling.

The clerk must also deliver a dossier to the taxpayer, SARS and the Chairperson of the Tax
Board at least 10 days before the date for the hearing, which dossier must contain:'*

— all returns by the appellant relevant to the tax period in issue;

— all assessments relevant to the appeal;

— all documents relevant to a request for reasons for the assessment under rule 6;

— the notice of objection under rule 7 and documents, if any, provided under rule 8;
— the notice of disallowance of the objection under rule 9;

— the notice of appeal under rule 10; and

— any order by the Tax Court under part F of the rules relating to the appeal.

Delivery of the dossier to the taxpayer must be to the address specified in the objection, if
eFiling was not used to submit the appeal (typically when the appeal was submitted on the
ADR2 form), or to the address specified in the appeal.'*® If eFiling was used for the submis-
sion of the appeal (typically when the appeal was submitted on the NOA form), the notice
must be delivered either via eFiling or to the address specified in the appeal.’’” Unlike pro-
ceedings where the Tax Court has jurisdiction (see below), there are no further pleadings
before the hearing. The issues before the Tax Board are those contained in the dossier pre-
pared by the clerk of the Tax Board.

The clerk of the Tax Board may also, at the request of the taxpayer, SARS or the Chairperson
of the Tax Board, issue subpoenas to persons in order to compel such persons to give evidence
or to produce documents relevant to the appeal. The subpoena process is detailed in the Rules

[continued from previous page])
148 See para. 10.6.1.4.
149 Rule 26(1)(a).
150 Under rule 4.

151 Rule 26(2).

152 Rule 26(3).

153 See para. 10.4.5.
154 See para. 10.4.5.
155 Rule 27(4)(a)(g).
156 See para. 10.4.5.
157 See para. 10.4.5.
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regulating the Conduct of Proceedings in the Magistrates’ Courts of South Africa'® (the
Magistrates’ Court rules) and are not discussed herein.

10.6.4.2 Tax Board trial phase

The taxpayer, if the taxpayer is a natural person, must be present at the date, time and place for
the hearing. If the taxpayer is not a natural person, the representative taxpayer (e.g. the public
officer of the company) must be present at the hearing.'>” The taxpayer may be represented at
the hearing by the person who submitted the underlying return associated with the assessment
or decision in question.'® If the taxpayer wishes to be represented at the hearing by a person
other than the person who filed the underlying return, the taxpayer must first request permis-
sion to be so represented.'®! Section 113(8) provides that such permission must be requested
when the taxpayer files the appeal (i.e. typically on submission of the NOA or ADR2 form
and irrespective of whether the taxpayer has opted for ADR first) or within such further period
as the Chairperson of the Tax Board may allow.'®

On the date and at the time and place set down for the hearing (as per the notice from the clerk
of the Tax Board in the Tax Board pre-trial phase), the taxpayer (and/or the taxpayer’s repre-
sentative), a senior SARS official and the Chairperson of the Tax Board convene. The Chair-
person of the Tax Board has full discretion over the procedures at the hearing itself.'®*
However, both the taxpayer and SARS must be given an opportunity to state their respective
cases and to lead evidence (in line with the rules of evidence) where required. This process is
normally preceded by the Chairperson stating the issues in appeal.'®* The rules of evidence are
not discussed in this work.

Unlike a facilitator in an ADR meeting, the Chairperson of the Tax Board must decide whether
to allow or disallow the appeal, depending on whether the taxpayer or SARS has discharged its
onus of proof, ' after the taxpayer and SARS have concluded their cases.'®

The Tax Board cannot make any decision as to costs: SARS and the taxpayer carry their own
costs associated with the appeal before the Tax Board, irrespective of the decision by the
Chairperson.'¢’

Proceedings before the Chairperson are not public.'%®

10.6.4.3 Tax Board post-trial phase

The Chairperson must, after hearing the taxpayer’s appeal, reduce his or her decision on the
appeal to writing within 60 business days from the date of the hearing. The clerk of the Tax
Board must deliver a copy of the decision to the taxpayer and SARS.'®

Delivery to the taxpayer must be to the address specified in the objection, if eFiling was not
used to submit the appeal (typically when the appeal was submitted on the ADR2 form), or to

158 Rule 27(2).

159 Rule 20(3).

160 S 113(7).

161 S 113(8).

162 See para. 10.4.8.

163 S 113(1).

164 S 113(1) and (3), read with rule 28(2).
165 See chap. 5 on onus of proof.

166 Rule 28(1), read with ss 129 and 114(1).
167 In terms of s 130, only the Tax Court can make an order for costs.
168 S 124, read with rule 28.

169 S 114(2) and (3).



244 Practical Guide to Handling Tax Disputes

the address specified in the appeal.!”® If eFiling was used for the submission of the appeal
(typically when the appeal was submitted on the NOA form), the notice must be delivered
either via eFiling or to the address specified in the appeal.'”!

If SARS or the taxpayer is dissatisfied with the decision of the Tax Board, or if the clerk of the
Tax Board does not provide the Chairperson’s decision within the prescribed 60-business-day
period, SARS or the taxpayer may deliver a request to the clerk of the Tax Board for the
appeal to be referred to the Tax Court.!”> The party requesting the referral must also deliver a
copy of the request to the other party.'”

The request must be addressed to the relevant clerk of the Tax Board.'™ Delivery of a copy of
the request, when the taxpayer is requesting referral, must be delivered to SARS also at any of
the following addresses:

Physical address

Tax Court Litigation
Khanyisa Building, 1st Floor
271 Bronkhorst Street
Nieuw Muckleneuk

0181

Electronic address
Email: taxcourtlitigation@sars.gov.za
Fax: (+27) 12 422 5012.

It would be courteous also to deliver a copy of the request to the SARS official involved in the
proceedings.

The Chairperson has no discretion to refuse a request for referral that is timeously delivered. A
request for referral may perhaps more properly be called a notice of referral. A request for or
notice of referral timeously and properly delivered sets the Tax Court procedures in motion
from the date of delivery of the request or notice, unless the taxpayer withdraws its appeal.

There is no prescribed form for the notice of referral to the Tax Court. A suggested template
(template B10) is contained in Annexure B.

The request for or notice of referral must be made within the following prescribed timelines:
— 21 business days from the date of delivery of the Chairperson’s decision; or

— when no decision is delivered within the prescribed 60-business-day period for delivery of
the decision of the Chairperson, within 21 business days from the date of expiry of the 60
business days within which the decision should have been delivered.'”

Section 115 and the rules provide for an extension to the 21-business-day period within which
the request for referral to the Tax Court must be made as follows:

— The party requiring extension for delivery of its request for referral must, before the
21-business-day period within which the request should be made, request an extension and

170 See para. 10.4.5.

171 See para. 10.4.5.

172 S 115, read with rule 29(1).

173 Rule 29(1).

174 As to addresses, see para. 10.6.4.
175 S-115(1).
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must, in such request, set out the grounds for its request.'”® Such request for extension
must be delivered to the relevant clerk of the Tax Board.'”’

—  The clerk of the Tax Board must deliver a copy of the request for an extension to the other
party (i.e. SARS or the taxpayer, depending on who is requesting referral) and to the
Chairperson within 10 business days after receipt of such request.'”

— The Chairperson must, within 15 business days after receiving a request, allow or disallow
the request depending on whether good cause is shown for the extension and inform the
clerk accordingly.'”

—  The clerk must deliver to SARS and the taxpayer a copy of the Chairperson’s decision
within 10 business days after receiving it.'®

If the notice of referral is not timeously delivered and the Chairperson does not grant an
extension, the Tax Court procedures do not begin to run and accordingly the case is effectively
not referred to the Tax Court. The taxpayer or SARS (depending on who made the request for
extension) may, in these circumstances, approach the Tax Court on notice of motion under
rule 53 for an order that the period within which the request for referral must be made be
extended. '8!

It should be noted that a referral to the Tax Court is not similar to an appeal in the sense of
normal civil proceedings where a court would reconsider the decision of the court a quo: a
referral to the Tax Court is for the court to hear the appeal de novo.

If neither the taxpayer nor SARS requests a referral to the Tax Court after delivery of the
decision by the Tax Board, SARS must (if required) issue an assessment, to give effect to the
decision of the Tax Board, within 45 business days from the date of delivery by the clerk of
that decision.

Section 113 and rule 30 set out the consequences of failing to appear at the hearing. Section
113 and rule 30 are, however, hardly a model of clarity, as is evident from the discussion
below.

In terms of section 113(9), if the taxpayer (or the taxpayer’s duly authorised representative)
fails to appear at the date, time and place of the hearing, SARS may, upon proof of the taxpay-
er’s being notified of the date, time and place of the hearing, request that the Chairperson
confirm SARS’s assessment (i.e. disallow the taxpayer’s appeal). Such an order may be
likened to a default judgment.

Section 113(13), however, states that the Chairperson may not grant such an order if he or she
is satisfied that sound reasons exist for the taxpayer’s failure to appear at the hearing and such
reasons are provided within 10 business days from the date for the hearing (or within such fur-
ther period as may be allowed by the Chairperson in exceptional circumstances). It is submit-
ted that the legislature must have intended that the Chairperson may not summarily, at the date
of the hearing, make his or her decision under section 113(9) consequent upon the taxpayer’s
failure to appear without first allowing the taxpayer at least 10 business days from the date of
the hearing (or such further period as may be allowed in exceptional circumstances) to provide
reasons.

176 Rule 29(3).
177 Rule 29(3).
178 Rule 29(4).
179 Rule 29(5).
180 Rule 29(5).
181 See chap. 11.
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If the legislature intended that the Chairperson be empowered to make an order at the date of
the hearing where the taxpayer fails to appear, it must have intended to require the Chairper-
son to look into the future to establish whether the taxpayer would be providing reasons,
whether those reasons would be provided within 10 days and whether those reasons would
indeed be sound. Such a conclusion is obviously absurd and could not have been what the
legislature intended.

There is no requirement in the TAA or the rules for the Chairperson to notify the taxpayer that
the latter failed to appear and has 10 days to provide reasons for its non-appearance at the
hearing. The taxpayer is thus expected to be aware that it (a) failed to attend the hearing and
(b) has 10 days from the date scheduled for the hearing to provide sound reasons for its failure
to appear in order to prevent the Chairperson from making a decision under section 113(9). It
is submitted that this is reasonable, given that the decision can be made under section 113(9)
only if the taxpayer was aware of the date of the hearing (or, more technically, was properly
notified of the date for the hearing).

In terms of rule 30(1), when the Chairperson makes a decision to disallow the taxpayer’s
appeal in consequence of the taxpayer’s failure to appear at the hearing, the taxpayer must, if
the taxpayer is desirous of pursuing its case, request that such decision be withdrawn and
provide sound reasons for failing to appear. In terms of rule 30(2)(a), such request must be
delivered within 10 days from the date of the hearing where the Chairperson disallowed the
taxpayer’s appeal under section 113(9).

Rule 30(2)(a) suggests that the Chairperson may indeed summarily confirm SARS’s assess-
ment under section 113(9) on the date for the hearing. It is submitted that rule 30(2)(a) is in
direct conflict with what the legislature must have intended in section 113. It is trite that when
an Act conflicts with rules, the Act takes preference. It follows, on that submission, that rule
30(2)(a) is redundant and cannot be given effect to, as it is in conflict with section 113.

In terms of rule 30(2)(b), if the Chairperson disallows the taxpayer’s appeal under section
113(9) after the date of the hearing (which, it is submitted, are the only circumstances permit-
ted under section 113), the request for the decision to be withdrawn and the reasons for non-
appearance must be delivered by the taxpayer within 10 business days from the date of deliv-
ery to the taxpayer of the Chairperson’s decision. The time period within which the taxpayer
must comply seems unenforceable on the basis that the Chairperson’s decision need be reduced
to writing under section 114 only after the Chairperson has heard the taxpayer’s appeal.

The Chairperson, having made an order under section 113(9), could not have heard the tax-
payer’s appeal, as the taxpayer would not have been present, hence the decision under section
113(9). It is submitted the legislature must have intended to compel the Chairperson to provide
his or her written decision even if such decision is made under section 113(9) without having
heard the taxpayer’s appeal. Alternatively, rule 30(2)(c) must have been intended for cases
where the Chairperson is not required to reduce his or her decision to writing consequent upon
such decision having been made without hearing the taxpayer’s appeal. Such interpretation
either renders rule 30(2)(c) redundant or envisages a situation where the Chairperson indeed
provides a written decision without being obligated to do so. It is submitted that the latter
interpretation is more correct.

Rule 30(2)(c) stipulates that the request for the withdrawal of decision of the Chairperson
(being the decision made under section 113(9)) must be made within 10 days from the date of
the taxpayer’s becoming aware of the decision of the Tax Board ‘in any other case’. The
words ‘in any other case’ should, it is submitted, mean those cases where the Chairperson
decided not to reduce his or her decision under section 113(9) to writing and where the tax-
payer was accordingly not notified of such decision in terms of section 114.
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In light of the analysis above, it is submitted that the steps to be followed when the taxpayer
fails to appear at the hearing is as follows:

SARS may request that the taxpayer’s appeal be disallowed, upon proof of delivery to the
taxpayer of the notice of set-down. '

If, within 10 days after the date for the hearing (or within such further period as the Chair-
person may allow in exceptional cases), the taxpayer fails to provide sound reasons for the
taxpayer’s failure to appear, the Chairperson may disallow the taxpayer’s appeal under
section 113(9).

If the Chairperson has decided to reduce to writing his or her decision under section
113(9), the taxpayer must, should the taxpayer wish to continue to pursue the case, within
10 business days from the date of delivery to the taxpayer of such written decision, request
the Chairperson to withdraw his or her decision and provide reasons for its non-appearance
and deliver same to the clerk of the Tax Board.'®® The clerk must, within 10 days after de-
livery of the request by the taxpayer, deliver a copy thereof to SARS and the Chairperson
of the Tax Board.'®

If the Chairperson has not reduced his or her decision to writing and the taxpayer is there-
fore not notified, the taxpayer must, should the taxpayer wish to continue to pursue the
case, within 10 days after becoming aware of the decision, deliver its request for the deci-
sion to be withdrawn and provide reasons for its non-appearance.'®> The clerk of the Tax
Board must, within 10 days after delivery of the request by the taxpayer, deliver a copy
thereof to SARS and the Chairperson of the Tax Board.

The Chairperson of the Tax Board must, within 15 days after delivery of the request by the
taxpayer, decide whether to withdraw his or her decision depending on whether the reasons
provided are sound.'®® A copy of such decision must be delivered to the taxpayer and
SARS by the clerk of the Tax Board within 10 days of receipt by the clerk of the Tax
Board of the decision by the Chairperson. '%

If the decision is not to withdraw the decision made under section 113(9), the taxpayer
may not request a referral to the Tax Court: a decision under section 113(9) prevents the
taxpayer from being able to request referral of an appeal to the Tax Court. SARS’s assess-
ment therefore becomes final unless the taxpayer approaches the Tax Court on notice of
motion under rule 53 for an order that the decision of the Tax Board be overturned.'s® If
the Chairperson decides to withdraw his or her decision under section 113(9), the clerk of
the Tax Board must set the appeal down before the Tax Board again and the process starts
afresh, as detailed in the Tax Board pre-trial phase above, unless SARS applies to the Tax
Court on notice of motion under rule 53 to overturn a decision of the Tax Board.'*

It is submitted that the steps to be followed when a senior SARS official fails to appear at the
hearing is as follows:

182
183
184
185
186
187
188
189

The taxpayer may request that its appeal be allowed.

If, within 10 days after the date for the hearing (or within such further period as the Chair-
person may allow in exceptional cases), the senior SARS official fails to provide reasons or

S 113(9).

Rule 30(2)(b).

Rule 30(3).

Rule 30(2)(c).

Rule 30(4).

Rule 30(5).

S 113(10), read with s 100(1)(e). See chap. 11.
See chap. 11.
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to provide sound reasons for his or her failure to appear, the Chairperson may allow the
taxpayer’s appeal under section 113(11).

If the Chairperson decides to reduce to writing his or her decision under section 113(11),
the Senior SARS official must, should SARS not want to continue to defend its assess-
ment, within 10 business days from the date of delivery to SARS of such written decision,
request the Chairperson to withdraw his or her decision and provide reasons for the SARS
official’s non-appearance and deliver same to the clerk of the Tax Board.'”® The clerk of
the Tax Board must, within 10 days after delivery of such request by the senior SARS offi-
cial, deliver a copy thereof to the taxpayer and the Chairperson of the Tax Board.'"!

If the Chairperson has not reduced his or her decision to writing and SARS is therefore not
notified, the senior SARS official must, within 10 days after becoming aware of the deci-
sion, deliver his or her request for the decision to be withdrawn and provide reasons for his
or her non-appearance.'®? The clerk of the Tax Board must, within 10 days after delivery
of such request, deliver a copy thereof to the taxpayer and the Chairperson of the Tax
Board. ‘

The Chairperson of the Tax Board must, within 15 days after delivery of the request,
decide whether to withdraw his or her decision depending on whether the reasons provided
are sound.'”> A copy of such decision must be delivered to the taxpayer and SARS by the
clerk of the Tax Board within 10 days of receipt of the decision by the Chairperson.'**

If the decision is not to withdraw the decision made under section 113(11), SARS may not
request a referral to the Tax Court: a decision under section 113(11) prevents SARS from
being able to request referral of an appeal to the Tax Court unless SARS applies to the Tax
Court on notice of motion under rule 53 for an order that the decision be overturned.'” If
the Chairperson decides to withdraw his or her decision under section 113(9), the clerk of
the Tax Board must set the appeal down before the Tax Board again and the process starts
afresh in the Tax Board pre-trial phase (discussed above) unless the taxpayer approaches
the Tax Board on notice of motion under rule 53 to have the decision overturned.'*

The main steps in the Tax Board process are diagrammatically illustrated in Figure 10.3.

190
191
192
193
194
195
196

Rule 30(2)(b).

Rule 30(3).

Rule 30(2)(c).

Rule 30(4).

Rule 30(5).

S 113(12). See chap. 11.
See chap. 11.
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Figure 10.3: Tax Board proceedings overview.
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10.6.5 Tax Court procedures

The procedures in the Tax Court may be classified into one of three phases, to wit:
— the Tax Court pre-trial phase;

— the Tax Court trial phase; and

— the Tax Court post-trial phase.

The procedures in each phase are discussed separately below. It is worth noting here that the
Tax Court procedures, in so far as they relate to appeals (i.e. not interlocutory applications),'®’
are contained in rules 31 to 49, read with sections 116 to 141. In terms of rule 42(1), when the
rules do not provide for a procedure in the Tax Court, the most appropriate rule of the Uni-
form Rules of Court must be relied on but only to the extent consistent with the TAA and the
rules of the Tax Court. It follows that the Tax Court procedures are contained in the rules but
may also in certain instances be contained in the Uniform Rules of Court. The Uniform Rules
of Court are not discussed fully herein but may be referred to where considered appropriate.

10.6.5.1 Tax Court pre-trial phase

The procedures in the Tax Court pre-trial phase may be further classified into six phases, to wit:
— the statements phase;

— the set-down phase;

— the discovery phase;

— the pre-trial meeting phase;

— the subpoena phase; and

— the dossier phase.

Each of these phases is discussed in more detail below.

10.6.5.1.1 The statements phase

The statements phase is similar to the pleadings phase in other civil litigation. It commences
with the delivery by SARS to the taxpayer of something called a ‘statement of grounds for
assessment and opposing appeal’ (hereinafter referred to as ‘the rule 31 statement’), followed
in response by delivery to SARS of something called a ‘statement of grounds for appeal’
(hereinafter referred to as ‘the rule 32 statement’) by the taxpayer, followed in response
thereto by the delivery to the taxpayer of a reply to the taxpayer’s statement of grounds for
appeal (hereinafter referred to as ‘the rule 33 reply’), if necessary, by SARS. The statements
phase ends with delivery by SARS of its rule 33 reply or, when no rule 33 reply is delivered,
with delivery by the taxpayer of the rule 32 statement.

10.6.5.1.1.1 The rule 31 statement — timing and manner of delivery

In terms of rule 31, SARS must deliver the rule 31 statement within 45 business days from
various dates depending on the circumstances under which the appeal reaches the Tax Court
procedures. The time from which the 45 business days are counted is discussed separately
below.

— If the taxpayer opts for litigation on the NOA or ADR2 form, the tax in dispute is more
than R1 million, SARS has not requested any documents after submission of the appeal to
substantiate any new grounds and has not delivered a notice to propose ADR proceedings,

197 See chap. 11.



Appeals 251

or has sent a notice to propose ADR but the taxpayer has not agreed to same, SARS’s rule
31 statement falls due 45 business days from the date of submission by the taxpayer of its
appeal (the NOA or ADR2 form).'”® When SARS, under the same circumstances, requests
further documents to substantiate any new grounds for objection, the rule 31 statement
falls due within 45 business days from the date of the delivery to SARS of such docu-

ments.

— If the taxpayer has opted for litigation on the NOA or ADR2 form and the tax in dispute is
less than R1 000 000,00 but the taxpayer and SARS do not agree to the jurisdiction of the
Tax Board, SARS’s rule 31 statement falls due within 45 business days from the date of
submission by the taxpayer of its appeal (the NOA or ADR2 form).?* When SARS, under
the same circumstances, requests further documents to substantiate any new grounds for
objection, the rule 31 statement falls due within 45 business days from the date of the de-
livery to SARS of such documents.

— If the taxpayer opted for litigation but the case was heard by the Tax Board first, SARS

must deliver its rule 31 statement within 45 business days from the date of delivery by
SARS or the taxpayer of the request or notice of referral to the Tax Board.*"!

198 Rule31(1)(d).
199 See chap. 11.

200 Rule 31(1)(d). See the practical issue in this regard in para. 10.6.4.1.
201 Rule 31(1)(c). See para. 10.6.4.3.
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— If the taxpayer opted for ADR on the NOA or ADR2 form and ADR proceedings are
terminated following the conclusion of a written agreement or by notice of termination or
by agreement, SARS’s rule 31 statement falls due within 45 business days from the date
that the taxpayer gives notice of its intention to proceed to Tax Court in compliance with
rule 25(3) or 24(4).22

The rule 31 statement must be delivered to the address specified by the taxpayer in the objec-
tion, if eFiling was not used to submit the appeal (typically when the appeal was submitted on
the ADR2 form), or the address specified in the appeal. If eFiling was used to submit the
appeal (typically in the case of submission of an NOA), the statement must be delivered to the
address specified by the taxpayer in the appeal.”*

SARS and the taxpayer may agree on an extension of the time period within which SARS
must deliver its rule 31 statement. If SARS does not deliver its statement within the prescribed
or extended time period, the taxpayer may commence default-judgment procedures under rule
56.2% SARS may also, if it failed to deliver its rule 31 statement on time, apply to the Tax
Court on motion for postponement and extension of the time period, without first having to
request an extension from the taxpayer under rule 4.2

10.6.5.1.1.2 The rule 31 statement — prescribed content

The rule 31 statement must, in terms of rule 31, contain the following:
— the grounds for SARS’s assessment;?%

— the legal grounds in rule 10 notice that SARS admits and those it opposes;*’ and

— the material facts and legal grounds upon which SARS relies for opposing the taxpayer’s
grounds for appeal.2*®

202 Rule 31(1)(b).

203 Whilst technically SARS would be allowed to deliver the rule 31 statement through eFiling, delivery by SARS
of the rule 31 statement via eFiling does not appear to be the current practice.

204 See chap. 11. In ITC 1924 82 SATC 68 SARS applied for default judgment in consequence of the taxpayer’s
failure to deliver its rule 32 statement timeously. In hearing the taxpayer’s application for condonation the court
held that, inter alia, the taxpayer should not require more time to file its rule 32 statement since the taxpayer
should have formulated its grounds for objection which it relied on in the appeal long before the rule 32 state-
ment fell due. It is submitted that the same conclusion should hold true for SARS. SARS must formulate its
grounds for assessment long before its rule 31 statement falls due and hence should not require more time to file
its rule 31 statement. See also /7C 71904 80 SATC 159.

205 See chap. 11.

206 Rule 31(2)(a).

207 Rule 31(2)(b).

208 Rule 31(2)(c).
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The grounds for SARS’s assessment include the grounds initially set out by SARS (typically
in its finalisation letter or adjustment letter, when the assessment in question followed an audit
or verification conducted by SARS),?*”® and/or the reasons provided for the assessment, when
the taxpayer requested reasons,’'’ and/or the basis for SARS’s decision not to remit a penalty,
and/or the basis for SARS’s decision that is subject to objection and appeal.?'' It is worth
noting that the reasons provided by SARS for the disallowance (or partial allowance) of the
taxpayer’s objection do not per se constitute grounds for assessment, as they are not included
in the definition of ‘grounds for assessment’ in rule 1.2

SARS may, however, in its rule 31 statement add new grounds (being grounds not previously
provided by SARS before its statement is issued) for its assessment, provided the new grounds
are permissible new grounds for the assessment.?'? Stated differently, SARS is not completely
bound to the grounds for assessment provided before the issue of its rule 31 statement (e.g. the
grounds provided in the finalisation letter or adjustment letter).

Permissible new grounds for assessment are, in terms of rule 31(3), any new grounds that do
not constitute novation of the whole of the factual or legal basis of the disputed assessment or
that requires the issue of a revised assessment.

The SARS dispute guide at paragraph 7.3 states the following in respect of new grounds in
SARS’s rule 31 statement:

‘SARS may not include in the statement a ground that constitutes a ‘novation’ of the
whole of the factual or legal basis of the disputed assessment or which requires the issue
of a revised assessment. This term is not defined and would accordingly bear its ordi-
nary meaning. According to the Shorter Oxford English Dictionary, ‘novate’ in a legal
context means “the substitution of a new debtor, creditor, contract ... in place of the old
one”. Applied in the context of assessment, novate would mean that the new ground re-
quires the substitution or replacement of the assessment with a new one. The high court
on occasion held that novation takes place as the result of an agreement between parties
substituting a new obligation for an existing one, thus cancelling the existing one.’

SARS thus appears to suggest that novation of the factual or legal basis for an assessment
occurs only when a replacement assessment is necessary.

It is respectfully submitted that the rule-maker could not have intended for the words ‘nova-
tion of the whole of the factual or legal basis’ in rule 31(3) to mean something which requires
‘the substitution or replacement of the assessment with a new one’, as contended by SARS, as
this interpretation would render the words ‘or which requires the issue of a revised assess-
ment’, also used in rule 31(3), superfluous. The interpretation proffered by SARS seems to

209 See chap. 2.

210 See chap. 8.

211 Rule 1, definition of ‘grounds for assessment’.

212 It is submitted that the basis for SARS’s decision cannot constitute grounds for assessment. SARS must deter-
mine the grounds for its assessment at the time of raising the assessment. SARS can only add permissible new
grounds to the original grounds.

213 The SARS dispute guide, p. 40, explains SARS’s right to add new grounds: ‘Rule 31 is formulated in the present
tense and it requires, for example, in rule 31(2)(c) that SARS must set out the material facts and legal grounds
upon which it “relies” when drafting the statement and not only those previously “relied” on in the grounds of
assessment as defined in rule 1°. 1t is also worth noting that the draft rules proposes an amendment to rule 31(3),
making it absolutely clear that SARS can indeed add a new ground for its assessment provided such new ground
does not constitute novation of the whole of the factual or legal basis for the assessment or which requires the
issue of a revised assessment.
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ignore completely the use by the rule-maker of the word ‘or’ before the words ‘which requires
the issue a revised assessment’.

It is submitted that a new ground should be measured against two different and distinct criteria
to establish whether such new ground constitutes a permissible or impressible new ground for
assessment. This is clear from the use in rule 31(3) of the word ‘or’ rather than ‘and’.
Furthermore, when rule 31(3) refers to novation of the factual and legal basis it is referring to
novation of the factual or legal basis of the disputed assessment which disputed assessment
cannot be some other assessment (such as a replaced assessment or substitute assessment) yet
to be made. The words ‘which requires the issue of a revised assessment’ do not refer to the
disputed assessment. It is therefore submitted that they envisage a ground that could lead to
some assessment other than the disputed assessment.

The first criterion is therefore whether a new ground constitutes novation of the whole of the
factual or legal basis for the assessment under dispute and the second whether the new ground
would require the issue a revised assessment. If either of these two criteria is met, the new
ground is impermissible.

10.6.5.1.1.3 The first criterion of permissibility — novation

The factual or legal basis for a disputed assessment is the grounds for the assessment under
dispute. Novation of the whole of the factual or legal basis must therefore be taken to mean
novation of the whole of the grounds for the assessment under dispute.

The word ‘assessment’ is defined in section 1 to mean the determination of the amount of a
tax liability or refund.?'® Therefore, on a plain reading of rule 31(3), SARS may not add a
ground that amounts to novation of the whole of the grounds for its determination of the
amount of the tax liability or refund reflected in the disputed assessment. It is submitted that
the words ‘novation of the whole of the factual or legal basis of the disputed assessment’
envisage a situation where the determined tax liability under dispute remains unchanged (and,
as a result, a revised determination is unnecessary), but the factual or legal basis of such
determination is novated, meaning that the factual or legal basis of the determination is substi-
tuted or replaced as a whole.

It is submitted that if, for example, SARS in an additional income tax assessment originally
disallows an expense on the basis that the expense was not incurred in the production of in-
come but later, in its rule 31 statement, changes the basis for that disallowance to, for ex-
ample, the expense’s being non-deductible because the expense is capital in nature, the new
ground would constitute a replacement or substitution of the original ground of the determin-
ation. Under both grounds in this example, the determined tax liability remains unchanged, but
the legal basis for the determined tax liability is novated. The question arises in this example
whether such novation constitutes novation of the whole of the factual or legal basis for the
assessment. It is submitted that it does. The focus should not be on whether the determined tax
liability is novated (in this example it is not) but on whether the factual or legal basis for
same is novated (in this example it is). Whilst case law exists suggesting otherwise,?'® these

214 See also in this regard Lion Match Company (Pty) Ltd v Commissioner for the South African Revenue Services
(IT13950) [2017] ZATC 5 (30 January 2017).

215 See chap. 3 on assessments.

216 See, for example, Warner Lambert SA (Pty) Ltd v Commissioner for SARS [2003] 65 SATC 346, where the court
allowed SARS to change the basis of its assessment in circumstances similar to those discussed in the example
above. It is worth noting that the judgment in Warner Lambert was delivered before the rules included any word-
ing similar to that of the current rule 31(3).
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judgments were handed down on the basis of previous versions of the rules, which did not
include the first criterion for permissibility — novation.?!”

It may be said that there is no prejudice to a taxpayer when SARS changes the grounds for its
assessment (whether by novation or otherwise):>'® the taxpayer will have an opportunity to
address such grounds through the discovery process and the rule 32 statement. Such conclu-
sion, it is respectfully submitted, loses sight of the following:

—  All appeals in the Tax Court are necessarily preceded by an assessment or decision by SARS
that is subject to objection. Once an assessment is raised, SARS may insist on payment.?!’

— All appeals in the Tax Court must necessarily be preceded by an objection, which objec-
tion must be aimed at proving the factual and legal basis of SARS’s assessment, at that
time, incorrect. If SARS were to be allowed to change its factual and legal basis at the ap-
peal stage, the taxpayer would be required, as early as at the objection phase, to consider
all the possible legal grounds on which SARS could have raised the assessment and, on
that basis, decide whether an objection should be submitted and pursued on appeal all the
way to Tax Court if necessary.

— If SARS, at the appeal stage, changes the grounds for its assessment, it arguably cannot be
said to have had the requisite proper grounds for raising the assessment in the first place.??
The time period within which SARS has to raise an assessment is not prescribed and is, for
the most part, subject only to prescription under section 99. This period may, in any event,
be extended under certain circumstances.

10.6.5.1.1.4 The second criterion of permissibility — revised assessment

Whilst the expression ‘revised assessment’ is not defined in the Act, the word ‘assessment’ is.
The word ‘assessment’ means the determination of the amount of a tax liability or refund. The
dictionary meaning of the word ‘revised’ is ‘changed in some ways’.”*' A changed assessment
must therefore mean a changed determination of the amount of a tax liability. In the context of
rule 31 and of the rules as a whole, the change must, it is submitted, be measured against the
assessment in dispute.

It follows that any ground that would result in a change in the determined tax liability as
reflected in the assessment under appeal will constitute an impermissible new ground.???
Example 10.6 illustrates this point.

217 Unlike the Warner Lambert case, judgment in the Lion Match case was handed down on the basis of the current
version of the rules, including rule 31. In the latter case, SARS changed the grounds for its assessment and the
taxpayer brought an application to strike the new grounds. SARS, in determining the base cost on the disposal of
a pre-valuation-date asset (for capital gains tax purposes), seems to have relied on para. 26 of the Eighth Sched-
ule to the Income Tax Act, 58 of 1962 and determined a market value different to that relied on by the taxpayer.
When issuing its rule 31 statement, SARS changed its determination of the market value (on the basis of changes
in certain assumptions relevant to the determination of the market value), which resulted in a higher tax liability
than was originally determined. The court held that this did not constitute novation. It is respectfully submitted
that this conclusion was correct as SARS continued to rely on the same paragraph for its assessment; the legal
basis was not novated. This judgment in the Lion Match case, however, does not detract from the conclusion
reached in the body of this chapter. See also the comments in fn. 213 on ‘revised assessment’.

218 See, for example, /7C 18432010 72 SATC 229.

219 See in this regard Brits and Three Others v CSARS (2017/44380), [2017] ZAGPJHC (28 November 2017),
unreported.

220 Commissioner for the South Afvican Revenue Services v Pretoria East Motors (Pty) Ltd 2014 (5) SA 231 (SCA),
76 SATC 293.

221 https://dictionary.cambridge.org/dictionary/english/revised (accessed 27 May 2020).

222 In the Lion Match case, SARS, in its rule 31 statement, sought to add a ground to increase the liability deter-
mined relative to the assessment in dispute. The taxpayer argued that such ground was impermissible because it
would require SARS to issue a revised assessment. In handing down judgment in favour of SARS, it seems that,

[continued on next page)
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Example 10.6 — New grounds requiring a revised assessment

Assume SARS raises an additional assessment in which it taxes certain manu-
factured dividends for income tax purposes. It transpires at the appeal stage that
SARS had understated the quantum of the manufactured dividends in the addition-
al assessment. SARS seeks to rectify the quantum in its rule 31 statement. The
grounds remain the same, it is simply the quantum of the adjustment that SARS
seeks to rectify. Such a ground aimed at increasing the quantum of the manufac-
tured dividend would be included in gross income, however, require the issue of a
revised determination and would accordingly constitute an impermissible new
ground. This does not mean that SARS is unable to tax the correct amount, simply
that it cannot add it to the dispute at the appeal stage. A new assessment may be
issued which new assessment will be subject to objection and appeal.

In a recent judgment of the Johannesburg Tax Court, handed down by Vally J on 24 February
2020,?* the court held that SARS cannot argue in the Tax Court for an increase in its assess-
ment. Stated differently, SARS cannot challenge its own assessment in the Tax Court as the
TAA simply does not allow SARS to do so. Whilst the rationale for the decision was not that
such ground constitutes an impermissible new ground,??* it is submitted that the judgment
nevertheless indirectly supports the conclusion that any ground added by SARS, which ground
will require the issue of a revised assessment in which SARS seeks to increase the assessment,
constitutes an impermissible new ground for assessment.

In Purlish Holdings (Pty) Ltd v Commissioner for the South African Revenue Service,”®® the
Supreme Court of Appeal held that the Tax Court may not mero motu increase the amount of
an understatement penalty; the Tax Court is confined to the issues contained in the rule 31 and
32 statements and the rule 33 reply. It follows that SARS would, in its rule 31 statement, have
to include grounds for an increase in the understatement penalty before the Tax Court may act
in accordance with section 129(3) to increase the penalty. However, since such a ground

[continued from previous page]
with respect, the court did not consider the issue of a revised assessment to constitute a separate and distinct re-
quirement from novation. Whilst it is true, as the court stated at para. 55 of the judgment, that nothing prevents
SARS from raising a revised assessment, that conclusion, it is respectfully submitted, loses sight of the fact that
SARS cannot do so in its rule 31 statement.

223 ITC 1912 (2018) 80 SATC 417.

224 The rationale for the decision was set out in para. 25 of the judgment: ‘Section 129(1) specifically restricts this
Court’s jurisdiction to hearing “the appellant’s appeal” lodged in terms of section 107. It is clear from this that
it is the appellant’s appeal that has to be before court. Section 129(2) empowers this Court to either “confirm”
the assessment, order that it be “altered” or “refer the assessment back” to the respondent for re-evaluation.
This can only mean that once this Court has examined the appellant’s appeal, it can exercise either one of the
three powers. It does not exercise the powers in a vacuum. It only acquires them once the taxpayer has exercised
his/her/its rights to appeal against the assessment in terms of section 107. Hence, section 129(1) specifically
highlights that the “decision” of the court is taken “after hearing the ‘appellant’s’ appeal . Section 129(2) can-
not be divorced from these two sections. It provides the court with remedial powers, but these remedial powers
exist in the context sections 107 and 129(1). It is true that section 129(2)(b) empowers the court to “alter” the
assessment. Whether the alteration of the assessment involves a downward or upward shift is not a matter we
need immediately address. The immediate issue is, when can the alteration take place? Reading sections 107,
129(1) and 129(2) conjunctively I conclude that the alteration can only take place once the appellant’s appeal
has been heard. This conclusion is fortified by the fact that section 129(1) provides that the appellant bears the
onus of proof to show that the assessment is wrong. It alone should show that the assessment is wrong. The re-
spondent, whose assessment is being attacked, is required to defend any attack, but not to prove that the assess-
ment is correct. In the same vein, it cannot be seen to be contending that its own assessment is wrong. If it were
to do so, then it would have to bear the onus of showing this. There is no provision in the Act for such a scenar-
io. The reason for that is that the Act does not anticipate the respondent challenging its own assessment.

225 (76/2018) [2019] ZASCA 4 (26 February 2019).
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would ultimately require the issue of a revised assessment, it would be impermissible, argua-
bly rendering section 129(3) moot. Any interpretation which renders section 129(3) moot, it is
submitted, cannot be correct, as under such interpretation mean the rules override the TAA. It
is submitted therefore that a ground for increasing an understatement penalty must be an
exception to the second criterion of permissibility — revised assessment.

If SARS raises an impermissible new ground in the rule 31 statement, it is submitted that the
taxpayer may, if necessary, launch an application to strike out such new ground in the Tax
Court in terms of the Uniform Rules of Court.??

10.6.5.1.1.5 The rule 32 statement — timing and manner of delivery

A taxpayer must deliver its rule 32 statement within 45 business days from the date of delivery
by SARS of:

— SARS’s rule 31 statement; or

— SARS’s discovery affidavit,?’ if the taxpayer asked SARS to discover any document ma-
terial to any new ground raised by the latter.

The rule 32 statement must be delivered to SARS at any of the following addresses:**®

Physical address

Tax Court Litigation
Khanyisa Building, 1st Floor
271 Bronkhorst Street
Nieuw Muckleneuk

0181

Electronic address

Email: taxcourtlitigation@sars.gov.za
Fax: (+27) 12 422 5012.

The rules are silent as to whether delivery to the registrar is also required, although it is argu-
ably a requirement that the rule 32 statement also be delivered to him or her.?” In any event,
such delivery is common practice.

SARS and the taxpayer may agree on an extension for the delivery by the taxpayer of its rule
32 statement. If the taxpayer is unable to secure an extension by agreement, it may launch an
application on notice of motion in the Tax Court, under rule 52(1), for an order that the period
be extended.?® The taxpayer may also, if it fails to deliver its rule 32 statement timeously,
apply to the Tax Court on notice of motion for postponement and extension under rule 52(6)
despite not having tried to secure an extension by agreement with SARS.>!

10.6.5.1.1.6 The rule 32 statement — content
In terms of rule 32(2)(a) to (c), the rule 32 statement must set out clearly and concisely:

— the grounds upon which the taxpayer appeals;

226 Rule 42. See, for example, /7C 1876 77 SATC 175. In the Lion Match case SARS raised a point in limine to the
effect that the Tax Court did not have jurisdiction to hear the taxpayer’s application to strike certain new grounds
raised by SARS in its rule 31 statement. This point was rejected by the court.

227 See para. 10.6.5.1.3.1 on discovery procedures.

228 Rule 2, read with para. 4 of part B of GN 295 in GG 38666 of 31 March 2015.

229 See rule 42.

230 See chap. 11.

231 See chap. 11.
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—  which of the facts or legal grounds contained in SARS’s 31 statement are admitted and
which are opposed; and

— in respect of the grounds opposed the legal basis for such opposition.

The grounds for appeal are those grounds set out in the appeal (the ADR2/NOA, also referred
to as the rule 10 statement), which grounds are, in turn, the grounds for objection relied on in
the appeal.>*> The taxpayer may add new grounds in its rule 32 statement but only if those
grounds are permissible grounds for appeal.”** It follows that the taxpayer has two opportuni-
ties to add permissible new grounds, once in its rule 10 statement (or, stated differently, when
the ADR2/NOA is filed) and again in its rule 32 statement.

There is no prescribed form for the rule 32 statement. A suggested template (template B11) is
attached in Annexure B.

10.6.5.1.1.7 The rule 33 statement — timing and manner of delivery
The rule 33 statement must be delivered:
— within 20 business days from date of delivery by the taxpayer of its rule 32 statement; or

— within 15 business days from the date of receipt of the taxpayer’s discovery affidavit if
SARS asked the taxpayer to discover any document material to any new ground raised by
the taxpayer in its rule 32 statement.?**

The rule 33 reply must be delivered to the address specified by the taxpayer in the objection if
eFiling was not used to submit the appeal (typically when the ADR2 was submitted) or to the
address specified in the appeal. If eFiling was used to submit the appeal (typically in the case
of submission of the NOA), it must be delivered to the address specified by the taxpayer in the
appeal.

SARS and the taxpayer may agree on an extension of the time period within which SARS
must deliver its rule 33 reply. If SARS does not deliver its rule 33 reply within the prescribed
or extended time period, the taxpayer may commence default-judgment procedures under rule
56‘235

10.6.5.1.1.8 The rule 33 statement — content

The rule 33 reply must set out a clear and concise reply to any new grounds, material facts or
applicable law in the rule 32 statement.

When the statements phase ends (with delivery of the rule 33 reply or 32 statement), neither
the taxpayer nor SARS may amend its respective statements unless SARS and the taxpayer
agree to such amendment.”*® When the taxpayer or SARS is unable to secure agreement for an
amendment, the taxpayer may apply on notice of motion to the Tax Court to have the relevant
statement amended under rule 52(7).%7

Whilst the rules seem to allow for any amendment to the statements, it is submitted amend-
ments may not introduce an impermissible new ground for assessment or an impermissible
new ground for appeal. In a recent case,”*® a taxpayer sought to introduce a procedural ground

232 See para. 10.4.2.

233 See para. 10.4.4 in respect of permissible new grounds.
234 Rule 33(1). See para. 10.6.5.1.3.1 on discovery procedures.
235 See chap. 11.

236 Rule 35.

237 See chap. 11.

238 ITC 1899 79 SATC 315.
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as defence against the imposition by SARS of certain penalties for underestimation of provi-
sional tax through an amendment. The taxpayer argued that it was entitled to do so since rule
28 of the Uniform Rules of Court allows for amendment. The taxpayer’s application was
dismissed on the basis that rule 35, read with rule 52, allows amendments and that the taxpayer
could not rely on rule 28 of the Uniform Rules of Court to secure an amendment.

10.6.5.1.2  The set-down phase

In terms of rule 39, the taxpayer must, within 30 business days after delivering its rule 32
statement, apply to the registrar for set-down (i.e. for the registrar to allocate a date for the
hearing). If, however, SARS delivers a rule 33 reply, the application for set-down must be
made within 30 business days from the date of delivery by SARS of that reply.

The application for set-down must be delivered to any of the following addresses: >’

Physical address

Registrar of the Tax Court
Khanyisa Building, 1st Floor
271 Bronkhorst Street
Nieuw Muckleneuk

0181

Electronic address

Fax: (+27) 12 422 5012
Email: registrarTaxCourt@sars.gov.za.

The taxpayer must deliver a copy of the request for set-down to SARS at any of the following
addresses:**

Physical address

Tax Court Litigation
Khanyisa Building, 1st Floor
271 Bronkhorst Street
Nieuw Muckleneuk

0181

Electronic address

Email: taxcourtlitigation@sars.gov.za
Fax: (+27) 12422 5012.

There is no prescribed form for this application. A suggested template (template B12) is
attached in Annexure B.

The registrar may allocate a date in his or her sole discretion and, at least 80 days before the
date allocated, must notify SARS and the taxpayer of the date for the hearing.**!

If the taxpayer does not apply timeously for set-down, SARS must apply for set-down.***

239 Rule 2(c)(ii), read with rule 3(1) and para. 5 of part B of GN 295 in GG 38666 of 31 March 2015.
240 Rule 39(1).

241 Rule 39(3) and (4).

242 Rule 39(2).
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The Tax Court that will hear the appeal is the Tax Court that is closest to the place at which
the taxpayer resides or carries on business, unless the parties otherwise agree. The Tax Court
sits at the following locations:***

— Cape Town;

— Grahamstown and Port Elizabeth;
— Kimberley;

— Bloemfontein;

— Pretoria;

— Johannesburg; and

— Durban.

10.6.5.1.3 The discovery, subpoena, pre-trial meeting and dossier phases
10.6.5.1.3.1 Discovery phase
The discovery procedures are detailed in rule 36. They are not repeated here in their entirety.

— Discovery procedures are initiated by delivery by SARS or the taxpayer (depending on
which party requires discovery) of a notice of discovery.

— There are two points in time at which the taxpayer and SARS may request (by notice) dis-
covery of documents under oath. The first is before the statements phase closes (or, stated
differently, before pleadings close)*** and the other is after the statements phase has closed
(or, stated differently, after pleadings have closed).?*

— A notice of discovery can be delivered to SARS after receipt by the taxpayer of SARS’s
rule 31 statement (i.e. before pleadings close). Under these circumstances, SARS is re-
quired to provide its discovery affidavit in relation only to any new grounds raised by it in
its rule 31 statement.

— A notice of discovery may be delivered to the taxpayer by SARS after delivery by the tax-
payer of the taxpayer’s rule 32 statement (i.e. before pleadings close). Under these circum-
stances, the taxpayer is required to provide its discovery affidavit in relation only to any
new grounds it raised by it in its rule 32 statement.

— A notice of discovery may be delivered by either SARS or the taxpayer after pleadings
have closed. Under these circumstances, the party required to discover must discover all
documents relating to the issues in appeal, as set out in the rule 31 and 32 statements and
rule 33 reply.

10.6.5.1.3.2 The subpoena phase

The rules regarding the subpoena of a witness are set out in rule 43. In terms of rule 43, the
Uniform Rules of Court apply to subpoenas issued under the TAA rules.

It should be noted that if SARS or the taxpayer intends to rely on expert witnesses during the
trial, the rules prescribe that notice to such effect needs to be delivered to the other party at
least 30 days before the date for the hearing. In addition, a summary of the expert opinion and
of its relevance needs to be delivered to the other party at least 20 days before the date of the

243 S 116, read with Proclamation R27 of 2003 and s 264.
244 Rule 36(1) and (2).
245 Rule 36(3).
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hearing.2* Failing to deliver a notice of intent to rely on expert witnesses or to deliver a
summary of the expert’s opinion and relevance will result in the defaulting party’s being
unable to call that expert witness/the expert witnesses to give evidence (unless the parties
agree otherwise or the court grants leave to the effect).

10.6.5.1.3.3  Pre-trial meeting phase
The rules governing the pre-trial meeting are detailed in rule 38 and are not repeated here.

— The pre-trial meeting is compulsory under the rules.

— It must take place at least 60 business days before the date of the hearing allocated by the
registrar.

— It must be arranged by SARS.

—  Minutes of the meeting must be provided by SARS within 10 business days of the conclu-
sion of the meeting.

10.6.5.1.3.4 Dossier phase

In terms of rule 40, SARS must, at least 30 days before the date of the hearing, deliver to the
taxpayer and the registrar an indexed and paginated dossier containing, where applicable:

— all returns submitted by the appellant relevant to the tax period in issue;

— all assessments relevant to the appeal;

— the notice of objection under rule 7 and documents, if any, provided under rule 8;

— the notice of disallowance of the objection under rule 9;

— the notice of appeal under rule 10;

— the rule 31 and 32 statements and the rule 33 reply;

— the minutes of the pre-trial meeting;

— the notice of referral if the case was referred to the Tax Court from the Tax Board; and
— any order by the Tax Court under part F of the rules relating to the appeal.

A copy of the dossier will be provided to the Tax Court by the registrar.

10.6.5.2 Tax Court trial phase

In terms of rule 44, proceedings are commenced by the taxpayer unless the only issue in
dispute is the reasonableness of SARS’s assessment (in the case of an estimated assessment
under section 95) or the facts on which SARS imposed an understatement penalty (other than
an understatement penalty for a substantial understatement). These are the cases where, in
terms of section 102(2), SARS bears the onus of proof.?*” Oddly enough, when the only issue
in dispute is whether SARS was entitled to lift the veil of prescription under section 99(2), the
taxpayer nevertheless has to commence proceedings, on a strict reading of rule 44, despite the
fact that SARS bears the onus of proof.

The party who must commence proceedings may lead evidence in line with the rules of evi-
dence. Those rules fall outside the scope of the present work.

Once both the taxpayer and SARS have presented all their evidence, the parties may be heard
in argument. Thereafter the court must hand down judgment under section 129 of the TAA.

246 Rule 37.
247 See chap. 5.
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The Tax Court can in terms of section 129 make one of the following orders in respect of
appeals:**®

— an order confirming SARS’s assessment or decision;

— an order that the assessment be altered; or

— an order that the assessment be referred back to SARS for further examination and assess-
ment.

It is questionable whether the Tax Court can increase an assessment (except to increase an
understatement penalty). Whilst increasing an assessment means ‘altering’ the assessment, it is
submitted that, as was held in /7C 71912,**° the scheme of the TAA does not allow for the
court to increase SARS’s assessment (except to increase an understatement penalty).

The Tax Court may also make an order as to costs, in the following in the circumstances:**°

— when SARS’s grounds for assessment are held to be unreasonable;
— when the taxpayer’s grounds for appeal are held to be unreasonable;

— when the case was referred to the Tax Court from the Tax Board and the Tax Board’s
decision is substantially confirmed;

— when the hearing is postponed at the request of either party;
— when the taxpayer withdraws the appeal after the date of the hearing has been allocated; or
— when SARS concedes to the appeal after the date of the hearing has been allocated.

It should be noted that notice of concession (by SARS) or withdrawal (by the taxpayer) must
be provided in terms of rule 46. When such notice is provided after set-down, it must also
indicate whether the party giving it tenders to pay the costs of the other party.?!

Proceedings in the Tax Court are not public.

10.6.5.3 Tax Court post-trial phase

The taxpayer or SARS may appeal against the decision of the Tax Court, either to the full
bench of the High Court or directly to the Supreme Court of Appeal.?*? Sections 133 to 140 set
out the rules and procedures for noting such an appeal to the Higher Courts. We do not cover
them here, save to mention that when SARS or the taxpayer intends to launch such an appeal,
the procedure must be commenced by SARS or the taxpayer (whichever is the appellant),
within 21 days from receiving notice from the registrar of the Tax Court’s decision (or within
such further period as may be allowed by the Tax Court on good cause shown), by lodging
with the registrar and serving on the other party a notice of intention to appeal.

It also bears mentioning that, in terms of section 141, either the taxpayer or SARS may aban-
don the judgment of the Tax Court or a portion thereof.

248 See chap. 11 for interlocutory applications and the orders SARS can make in respect of them.

249 80 SATC 417.

250 S 130.

251 Rule 46.

252 This would be an ‘appeal’ in the more commonly known sense of the word, where an appeal is launched to a
higher court, and not an ‘appeal’ submitted by the taxpayer. See para. 10.2.
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10.7 Right of appearance in the Tax Court

In terms of section 12(2), a senior SARS official who is an admitted and enrolled legal prac-
titioner under the Legal Practice Act®® may represent SARS in proceedings in the Tax Court
(or High Court). Of significance is the fact that section 12 is silent on whether such legal prac-
titioner is required to be practising or to have the right of appearance in the High Court. In
practice, SARS employees often represent SARS in proceedings in the Tax Court. Being
employed by SARS, such legal practitioners are not expected to be on the practising roll.

Section 12 and the rules are silent on who may represent a taxpayer in the Tax Court. In a
2016 case** the Cape Town Tax Court commented as follows:

“in terms of s 12 of the Tax Administration Act, SARS must be represented by a senior of-

ficial who is an admitted advocate or attorney. The same requirements are not applica-
ble to the taxpayer as the taxpaver may be represented by an ordinary layperson’
(emphasis added).

It seems, from the absence of any prescripts regarding who may represent a taxpayer, that a
taxpayer may be represented by any layperson. However, the court also noted that:

“This may result in an imbalance as to the equality of arms. This is not to suggest that
taxpayers should be prevented from being represented by laypersons so to speak as this
might prove to be most efficient for them. What is being suggested is some form of a cri-
terion in order to close the existing lacunae to ensure that the representatives have some
expertise in the field of tax law. This issue we suggest should be addressed by the rele-
vant authorities.’

Section 12 was amended in 2019 and another proposed amendment is contained in the draft
Tax Administration Laws Amendment Bill, 2020; neither amendment addresses the issue. It is
unfortunate that the relevant authorities have to date not provided any clarity on this issue,
which has resulted in a lack of legal certainty which, from time to time, creates significant
practical difficulties.

The main steps in the Tax Court process are diagrammatically illustrated in Figure 10.4.

253 Act 28 of 2014.
254 ITC 1897 79 SATC 224 (28 July 2016).
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Figure 10.4: Tax Court proceedings overview.
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PART II

CHAPTER 11

Interlocutory applications

The practical context of this chapter

For the taxpayer: how and when?

Both SARS and the taxpayer can launch interlocutory applications in terms of the Tax
Administration Act' (TAA), read with the rules promulgated under the TAA.? The spe-
cific types of interlocutory applications provided for in the rules are discussed in this
chapter. These applications must be brought on notice of motion and founding affi-
davit. They are thus similar to an application in the High Court.® A suggested template
(template B14) for a notice of motion is included in Annexure B.

If the taxpayer is the applicant, the application must be brought within 20 days of the
date prescribed for the specific type of application.

If the taxpayer is the respondent and wishes to oppose an application by SARS, the tax-
payer must deliver a notice of intention to oppose the application within 10 days after
SARS delivers its notice of motion and founding affidavit. The taxpayer must deliver its
answering affidavit within 15 days from the date of delivery by the taxpayer of its no-
tice of intention to oppose.

For SARS: how and when?

If SARS is the applicant, the application must be brought within 20 days of the date
prescribed for the type of application to be made. An application by SARS must also be
brought on notice of motion and founding affidavit.

If the SARS is the respondent, and wishes to oppose the application, SARS must deliver
a notice of intention to oppose the taxpayer’s application within 10 days and must de-
liver their answering affidavit within 15 days from the date of delivery of the notice of
intention to oppose.

1 Act 28 of 2011. Any reference to a legislative provision must, for the purposes of this chapter, be construed as a
reference to the TAA unless the contrary is specifically stated or appears from the context.

2 The rules promulgated in terms of s 103 of the TAA (the rules). Unless it is otherwise indicated or apparent from
the context, any reference to a rule in this chapter is a reference to these rules.

3 In accordance with rule 6 of the Uniform Rules of Court.
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11.1 Introduction

As

mentioned throughout the preceding chapters, the rules promulgated under section 103 of

the TAA provide for certain types of application which may be brought on notice of motion in
the Tax Court. The applications provided for in the rules, as well as the procedures prescribed
in respect of those applications, are detailed in this chapter.

11

.2 The different types of applications

The applications provided for in part F of the rules include applications:*

for condonation and extension;’

for reasons;®

to have an invalid objection declared valid;’

for extension of the period for the lodging of an objection;®

for extension of the period for providing substantiating documents;’

for extension of the period for the submission of an appeal;'?

regarding test cases and stays;"!

to make an agreement or settlement reached through ADR an order of court; =
for the issue of an assessment pursuant to ADR proceedings; "

for condonation and for extension of the period for the filing of pleadings;'*
for the amendment of pleadings; '’

for costs consequent upon withdrawal of an appeal by the taxpayer or a concession by
SARS after an appeal has been set down for hearing;'

for reconsideration of the bill of costs; !
regarding certain decisions made by the Chairperson of the Tax Board;'® and

for default judgment. '

The circumstances under which each of these applications may be brought in the Tax Court
are discussed separately below.

4

The following list is not a numerus clausus of applications provided for in the rules. For example, applications
for the withdrawal of the Chairperson of the Tax Board, for the withdrawal of a member of the Tax Court or for
the withdrawal of a subpoena (under rule 54, rule 55 and 52(8) respectively) are not discussed herein.

Rule 52(1).

Rule 52(2)(a).

Rule 52(2)(b).

Rule 52(2)(c).

Rule 52(2)(d).

Rule 52(2)(e).

Rule 52(3) and (4).

Rule 52(5)(a).

Rule 52(5)(b).

Rule 52(6).

Rule 52(7).

Rule 52(9).

Rule 52(10).

Rule 53.

Rule 56.
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11.2.1 Applications for condonation and extension

As mentioned in earlier chapters of this book, SARS and the taxpayer may under certain
circumstances agree on an extension of the period within which certain steps must be taken by
either SARS or the taxpayer in the objection or appeal process. This is specifically provided
for in rule 4.

Rule 4 applies when the relevant rule or TAA is silent regarding an extension period. Ex-
amples of when a taxpayer and SARS may agree on a time extension under rule 4 include
agreements to extend the period within which:

— SARS is required to deliver its notice of invalid objection;

— SARS is required to provide its notice of ADR agreement;?'

— SARS or the taxpayer must deliver its notice of discovery;??

— ADR procedures must be completed;* and
— SARS must deliver its rule 31 statement or the taxpayer its rule 32 statements.*
The above list is not exhaustive.

When the taxpayer and SARS do not reach an agreement on an extension, the party seeking an
extension may approach the Tax Court for an order that the time period be extended and,
where necessary or applicable, for an order for condonation.?

In Van Wyk v Unitas Hospital and Another,?® the Constitutional Court held as follows, with
regard to condonation:

‘[20] This Court has held that the standard for considering an application for condona-
tion is the interests of justice. Whether it is in the interests of justice to grant condona-
tion depends on the facts and circumstances of each case. Factors that are relevant to
this enquiry include but are not limited to the nature of the relief sought, the extent and
cause of the delay, the effect of the delay on the administration of justice and other liti-
gants, the reasonableness of the explanation for the delay, the importance of the issue to
be raised in the intended appeal and the prospects of success.

[22] An applicant for condonation must give a full explanation for the delay. In addi-
tion, the explanation must cover the entire period of delay. And, what is more, the expla-
nation given must be reasonable ...’

11.2.2 Application for reasons (rule 52(2)(a))

As detailed in chapter 8, a taxpayer may request reasons for an assessment or decision under
rule 6. When the taxpayer requests reasons but SARS fails to provide reasons that are suffi-
cient to enable the taxpayer to formulate an objection, the taxpayer may, in terms of rule
52(2)(a), apply to the Tax Court for an order that SARS provide sufficient reasons within such
period as may be allowed by the court.?’

20 See chap. 9.

21 See chap. 10.

22 See chap. 10.

23 See chap. 10.

24 See chap. 10.

25 Rule 52(1)(a) and (b).

26 [2007] ZACC 24, 2008 (4) BCLR 442 (CC), 2008 (2) SA 472 (CC).

27 InITC 1911 80 SATC 407, however, a taxpayer unsuccessfully launched an application under 52(2)(a).
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11.2.3 Application to have an invalid objection declared valid (rule 52(2)(b))

As detailed in chapter 9, SARS may under certain circumstances declare an objection invalid.
When an objection is declared invalid, the taxpayer may in terms of rule 52(2)(b) approach the
Tax Court for an order that the objection be treated as valid. This application may be used in
cases where SARS refuses to treat an objection as valid as an objection that has been treated as
invalid will not be considered by SARS.

Again as explained in chapter 9, a notice of invalidity issued by SARS in consequence of the
taxpayer’s failure to object timeously is not a notice of invalidity issued under rule 7(4). The
question that arises is whether a taxpayer may launch an application under rule 52(2)(b) in
these circumstances.

Rule 52(2)(b) does not state that it applies only to notices of invalidity issued under rule 7(4).
As was mentioned in CM v Commissioner for the South African Revenue Service,” a taxpayer
may avail itself of rule 52(2)(b) even if the notice of invalidity is not one envisaged in rule
7(4). 1t is submitted, however, that a taxpayer whose objection has been declared invalid
because the objection was not submitted in time cannot rely on rule 52(2)(b), on the basis that
if rule 52(2)(b) were to be available in these circumstances, this rule would defeat the purpose
of section 104(2)(a). A taxpayer in this situation would have to object to what is, in essence, a
decision by SARS not to condone a late objection.

If SARS declares an objection invalid in consequence of the taxpayer’s having objected to
something that is not subject to objection and appeal, the taxpayer may, it is submitted, avail
itself of the application in rule 52(2)(b). An important difference between a situation where
SARS declares an objection invalid because the objection was against something that is not
subject to objection and appeal and a situation where SARS declares the objection invalid
because the objection was late is that, in the first situation, no objection lies against the deci-
sion by SARS.

11.2.4 Application for extension of the period for the lodging of an objection or
appeal (rule 52(2)(c))

In terms of rule 52(2)(c) of the rules, a taxpayer may apply to the Tax Court for an order that
the period for the lodging of an objection be extended if SARS does not extend the period
under section 104(4). Also, similarly to rule 52(2)(c), rule 52(2)(e) allows a taxpayer to apply
for an order that the period within which the appeal must be lodged be extended if SARS does
not grant such an extension. It would appear then that, in addition to being able to object to the
decision not to grant an extension for the submission of an objection or appeal,” the taxpayer
may also decide to bring an application in the Tax Court. This would mean the taxpayer has a
choice as to whether to object or to bring an application.

The facts in Commissioner for the South African Revenue Service v Danwet 202 (Pty) Ltd*®
were that the taxpayer filed an appeal out of time and SARS did not condone the late submis-
sion of the appeal. The taxpayer subsequently approached the Tax Court®' on application,
ostensibly under rule 52(2)(e), for an order that the period for the lodging of the appeal be
extended. The taxpayer was successful in the Tax Court. SARS then appealed to the Supreme
Court of Appeal (SCA) on the basis that the Tax Court did not have jurisdiction to hear the

28 (TAdm 0035/2019) at para. 51. As to the type of reasons that SARS must provide, see chap. 8.

29 See chap. 7.

30 [2018] ZASCA 38,2019 (5) SA 63 (SCA).

31 ABC (Pty) Ltd v Commissioner for the South African Revenue Service (0018/2016) (27 January 2017).
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taxpayer’s application in the first place. The SCA agreed and upheld SARS’s appeal, setting
aside the decision of the Tax Court. The reasoning of the SCA for this conclusion may be
summarised as follows:

~ A decision by SARS not to condone a late appeal is subject to objection under section
104(2)(b).

— The taxpayer should therefore have lodged an objection under section 104 to SARS’s
decision not to condone the late appeal.

— If that objection were disallowed, the taxpayer could have appealed against it, in which
case the Tax Court would have been able to extend the period for the lodging of an appeal
under rule 52,% read with section 117(3).

— Since the taxpayer did not object to the decision (but launched an application under rule
52), there could have been no appeal to the Tax Court and, since there could not have been
an appeal to the Tax Court, the Tax Court could not have made the order it did.

On the basis of this judgment, it appears that a taxpayer cannot launch an application under
rule 52(2)(e) (or rule 52(2)(c)) as an alternative to lodging an objection to the decision not to
condone a late appeal (or objection): the taxpayer has to object. The court’s reasoning is, with
respect, questionable. The court appears to have reasoned and concluded as it did on the
supposition that rule 52(2)(e) can be accessed only through an objection and ultimately an
appeal under section 107 of the TAA.

The jurisdiction of the Tax Court in terms of section 117 is threefold: to hear appeals under
section 107 (section 117(1)), to hear interlocutory applications as provided for in the rules
(section 117(3)), and to hear applications in procedural matters. In order to reach the appeal
phase in the objection and appeal process, the taxpayer must indeed first object. If a taxpayer
objects to a decision not to condone a late appeal and such objection is disallowed, the taxpay-
er may appeal under section 107 against that decision. The Tax Court may then, in terms of
section 129(1), read with section 129(2)(a) and (b), either confirm or alter the decision not to
condone the late appeal. Its powers to make a decision originate from section 129(2)(a) and
(b) and not from rule 52(2)(e).

With regard to the Tax Court’s jurisdiction to hear interlocutory applications, a taxpayer may,
in terms of rule 52(2)(e), apply to the Tax Court for an order that the period for the lodging of
an appeal be extended. The Tax Court may then, in terms of section 117(3), read with rule
52(2)(e), hear and decide the interlocutory application. The application under rule 52(2)(e) is
not dependent on the submission of an objection.

On the basis of the foregoing, the judgment in the Danwet case may, with respect, be challenged
in that the taxpayer, in that case, launched an application under rule 52(2)(e) and the Tax Court
therefore arguably did have jurisdiction to adjudicate the matter under section 117(3).

Nevertheless, the conclusion that the SCA ultimately reached may be correct, not on the basis
that the taxpayer should have first objected in order for the court to make an order under rule
52, but on the basis that the application brought by the taxpayer was not one envisaged in rule
52(2)(e).

The wording of rule 52(2)(e) states that the application is available if the period for the lodging
of an appeal ‘has not been extended by SARS on request by the taxpayer under rule 10°. The
wording of section 104(2) states that ‘a decision under section 107(2) not to extend the period

32 The court refers to rule 53 in its judgment. Taking into account the court’s reasoning in the judgment, it is
respectfully submitted that the judgment should have referred to rule 52 and not rule 53.
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for lodging an appeal’ is subject to objection and appeal. Whilst the wording of the two pro-
visions is very similar, it is not identical. It is submitted that if the rule-maker had intended for
the application under rule 52(2)(e) to be available as an alternative to the objection remedy it
would have used exactly the same wording in rule 52(2)(e) as that used in section 104(2), but
the wording is not the same. What is the reason for the different wording?

It has been suggested®® that rule 52(2)(e) applies only in cases where SARS has not decided
whether to condone the late appeal. In other words, the taxpayer can rely on rule 52(2)(e) (and,
by implication, rule 52(2)(c)) only in the absence of a decision by SARS regarding condona-
tion. On this interpretation, once a decision has been made by SARS not to condone the late
appeal (or objection), the application in rule 52(2)(e) (and, by implication, rule 52(2)(c)) is no
longer available.

This explanation seems plausible when one takes into consideration the other applications pro-
vided for in rule 52(2). All of them are available in circumstances where SARS has made a
decision or has done something under the rules that is not subject to objection and appeal. It
seems then that the rule-maker intended to provide a mechanism to mitigate and balance the
power imbalance between the rights of the taxpayer and SARS’s powers under the rules, in
circumstances where the objection and appeal remedy is not available to the taxpayer. It may
be argued that rule 52(2)(c) and (e) must be interpreted against a similar backdrop. The con-
clusion that the applications are available only when SARS fails to make a decision corre-
sponds with the rest of the applications provided for since, in the absence of a decision by
SARS, there is nothing that is subject to objection and appeal. Rule 52(2)(c) and (e) should
therefore be available to the taxpayer.

However, if rule 52(2)(c) and (e) were to apply only in circumstances where no decision has
yet been made by SARS regarding condonation, questions arise as to when, from a practical
point of view, the taxpayer must bring the application.* Neither the TAA nor the rules pro-
vide for a specific time period within which SARS must provide its decision whether to
condone the late submission of an objection or appeal. In any event, such an application made
by a taxpayer under rule 52(2)(c) and (e) where SARS failed to make a decision on condona-
tion could fairly easily be rendered largely academic by SARS’s simply delivering its decision
whether to condone.

The exact circumstances under which taxpayers may rely on rule 52(2)(c) and (e) are unclear.
Taxpayers may find it difficult to rely successfully on applications under these two provisions
as a result of the judgment in Commissioner for the South African Revenue Service v Danwet
202 (Pty) Ltd and because there is no provision for a specific time period in the rules, within
which SARS must make a decision on a request for condonation by the taxpayer of the late
filing of an objection or appeal. .

11.2.5 Application for an extension of the period for providing substantiating
documents (rule 52(2)(d))

As discussed in chapter 9, SARS may request substantiating documents relating to an objection
and the taxpayer must reply by providing them. The applicable rule, rule 8, allows the taxpayer
to request an extension from SARS of the period within which the taxpayer is required to pro-
vide the relevant documents requested by SARS. If SARS does not grant such extension, the
taxpayer may apply to the Tax Court for the extension under rule 52(2)(d). It is submitted that
the Tax Court would not be able to grant an extension of more than 20 days, since this is the
maximum extension period allowed under rule 8.

33 Burt K ‘Period of Lodging an Appeal to the Tax Court: A Trap for the Unwary’ Business Tax and Company Law
OQuarterly 9(1), March 2018, pp. 16-21.
34 See para. 11.3 on procedure.
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11.2.6 Applications regarding tests cases and stays (rule 53(3) and (4))

As discussed in chapter 9 and chapter 10, SARS may stay an objection or appeal until judg-
ment has been handed down by the Tax Court in a test case. SARS may also designate an
objection or an appeal as a test case.

If SARS designates a taxpayer’s case as a test case, the taxpayer may oppose such designation.
Once the taxpayer has notified SARS that it opposes the designation of its case as a test case,
SARS can continue to treat the case as a test case only if it secures an order from the Tax
Court in which the court orders the case should be treated as a test case. Rule 52(3)(a) pro-
vides for applications for an order that a case be treated as a test case by SARS.

If a taxpayer’s objection or appeal has been stayed and the taxpayer opposes SARS’s decision
to stay the objection or appeal, SARS may continue to stay the objection or appeal only if it
secures an order from the Tax Court in which the court orders that the objection or appeal is
stayed. Rule 52(3)(b) provides for such applications by SARS for an order that the objection
or appeal be stayed.

If a taxpayer’s objection or appeal has been stayed, the taxpayer may request participation in
the test case. SARS must grant such permission, unless SARS obtains an order from the Tax
Court that the taxpayer not be allowed to participate in the test case. Rule 52(3)(d) provides
for applications by SARS for orders that a taxpayer should not be allowed to participate in a
test case.

If SARS decides a taxpayer’s objection or appeal on basis of the judgment in the test case, the
taxpayer may in terms of rule 52(4) apply for an order from the Tax Court that the decision on
the taxpayer’s objection and appeal not be made with reference to the judgment in the test case
and that the taxpayer’s objection or appeal be dealt with normally under the rules.

11.2.7 Applications to make an agreement or settlement reached through ADR
an order of court (rule 52(5)(a))

As discussed in chapter 10, certain appeals may be determined through ADR proceedings.
When there is a settlement or an agreement between the taxpayer and SARS, the agreement
must be reduced to writing and signed by the parties or their respective representatives. Rule
52(5)(a) allows either the taxpayer or SARS to apply to the Tax Court for such written agree-
ment to be made an order of court.

11.2.8 Applications for the issue of an assessment pursuant to ADR proceedings

(rule 52(2)(b))

As discussed in chapter 10, certain appeals may be determined through ADR proceedings.
When there is a settlement or an agreement, the agreement must be in writing and entered into
and signed by the taxpayer and SARS (or by their respective representatives). Rules 24(3) and
23(3) impose an obligation on SARS to issue a revised assessment to give effect to the agree-
ment within 45 business days from the date of the last signature of the agreement. If SARS
fails to timeously do so rule 52(5)(b) provides that the taxpayer may apply to the Tax Court
for an order compelling SARS to issue the revised assessment.
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11.2.9 Applications for condonation and extension of the period for the filing of
statements (pleadings) (rule 52(6))

Rule 52(6) specifically provides that SARS and the taxpayer may apply for condonation and
postponement associated with the time periods for delivery of the statements under rules 31
and 32 and the rule 33 reply.’S This rule can be distinguished from rule 52(1) on the basis that
rule 52(1) requires that extension first be sought by agreement with the other party before the
application may be brought whereas rule 52(6) does not.

11.2.10 Applications for the amendment of statements (pleadings) (rule 53(7))

As discussed in chapter 10, the taxpayer or SARS may under certain circumstances amend its
rule 31 or rule 32 statement as well as (where applicable) its rule 33 reply. Such an amend-
ment may, however, be made only if both parties agree thereto. Failing such an agreement, the
taxpayer or SARS may, in terms of rule 52(7), apply to the Tax Court for amendment of the
relevant statement or reply.

11.2.11 Applications for costs consequent upon withdrawal of an appeal by the
taxpayer or a concession by SARS after an appeal has been set down
for hearing (rule 52(9))

As discussed in chapter 10, when a taxpayer withdraws an appeal or SARS concedes to an
appeal after the appeal has been set down for hearing, such withdrawal or concession must
take place by way of notice. Such notice should indicate whether costs are tendered by the
party delivering it. If there is no reference to whether costs are tendered by the party delivering
the notice, the aggrieved party may approach the Tax Court for relief under rule 52(9) unless
the relevant party subsequently agrees to pay costs of the other party.

Rule 52(9) also applies to interlocutory applications.*® In the result, a party may also apply for
an order in respect of costs where the other party concedes to the application or withdraws the
application after it has been set down in the Tax Court.”’

11.2.12 Applications for reconsideration of the bill of costs (rule 52(10))

In terms of rule 47, the registrar of the Tax Court acts as taxing master in respect of costs
unless another person has been appointed to act as taxing master. A party dissatisfied with the
other party’s taxed bill of costs may apply to the Tax Court under rule 52(10) for the reconsid-
eration of such bill of costs.

11.2.13 Applications regarding certain decisions made by the Chairperson of
the Tax Board (rule 53(1)(a) and (b) and rule 53(2)(a) and (b))

The Chairperson of the Tax Board may, under certain circumstances, allow or disallow the
taxpayer’s appeal consequent upon the failure by SARS or the taxpayer (or their respective
representatives) to appear at the hearing.*® Rule 53(1)(a) provides for applications for the
review of such decisions by the Chairperson of the Tax Board. The taxpayer or SARS may,
however, also apply directly to the Tax Court under rule 53(2)(a) for an order to condone a
party’s failure to appear at the hearing.

35 See chap. 10 for a detailed discussion of rules 31-33.

36 Rule 46 read with rule 50(2) of the rules.

37 Set down procedures for interlocutory applications as discussed in paragraph 11.3.5. below.
38 See chap. 10.
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The application provided for in rule 53(1)(a) and the application in rule 53(2)(a) differ in that
the latter application is not dependent on the Chairperson’s making any decision under section
113(13) of the TAA. In essence, an application under rule 53(2)(a) would accroach the powers
of the Chairperson in so far as a decision consequent upon a party’s failure to appear is con-
cerned.

As also delineated in chapter 10, a party dissatisfied with the decision of the Tax Board may
refer the appeal to the Tax Court. Such a referral needs to be made within a certain number of
days. The taxpayer or SARS may, however, before the prescribed number of days has elapsed,
request an extension from the Chairperson of the Tax Board of the period within which the
referral notice must be delivered. Rule 53(1)(b) provides for applications to the Tax Court for
an extension of the period if the Chairperson does not grant such extension. The taxpayer or
SARS may also apply directly to the Tax Court for an extension of the time period within
which the appeal must be referred to the court.

It is submitted that the difference between the application provided for in rule 53(1)(b) and the
application in rule 53(2)(b) is that the latter application is not dependent on the Chairperson’s
having made any decision regarding extension of the period within which the notice of referral
to the Tax Court is required to be delivered. For all intents and purposes, an application under
rule 53(2)(b) would exclude the Chairperson of the Tax Board from the proceedings and
effectively usurp his or her powers and influence in so far as they relate to extension of the
period for referral to the Tax Court.

11.2.14 Applications for default judgment (rule 56)

As discussed throughout this book, the rules stipulate specific time periods. They also impose
obligations on both taxpayers and SARS. A party that does not abide by the relevant time
periods or obligations imposed under the rules is in default. In the event of such a default the
other party — the aggrieved party — may institute default-judgment procedures under rule 56
and make application for default judgment in the Tax Court on account of the defaulting
party’s non-compliance with the rules.

Before an application under rule 56 may be brought, the aggrieved party must first deliver a
notice of intention to apply for default judgment to the defaulting party. The notice must
inform the defaulting party of its non-compliance and afford that party an opportunity to
remedy the default within 15 days. If the defaulting party does not remedy its default within
15 business days from the date of the notice, the aggrieved party can make application for
default judgment under rule 56,* in accordance with the procedures discussed in paragraph
11.3.

If the aggrieved party intends to apply for default judgment, it must deliver its notice of
intention to apply for default judgment to:*°

Physical address

Tax Court Litigation
Khanyisa Building, 1st Floor
271 Bronkhorst Street
Nieuw Muckleneuk

0181

39 Rule 56(1).
40 Rule 50(3)(b), read with rules 2 and 56(1)(a) and with para. 4 of Part B of GN 295 in GG 38666 of 31 March
2015.
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Electronic address

Email: taxcourtlitigation@sars.gov.za
Fax: (+27) 12 422 5012.

There is no prescribed form for a notice of intention to apply for default judgment. A suggested
template (template B13) is attached in Annexure B. The rules are silent on whether delivery to
the registrar of the Tax Court is also required. It stands to reason, though, that delivery to the
registrar and to SARS is indeed a requirement for the notice to be valid.*! Delivery to the
registrar can be effected via e-mail at registrartaxcourt(@sars.gov.za.

The following extract from the judgment in South African Revenue Service v MM,** as quoted
by the court in /7C 1904,* is relevant in the context of default judgments.

“This case is characterised by conduct, both on the part of SARS and the taxpayer, in
which the rules were not complied with, and in which neither side vigorously followed
up these matters to keep the other party to the procedural timetable laid down in the
rules. The timetable in the rules is a generous one; far longer periods are permitted for
the filing of pleadings, by which I mean the statements in terms of Rule 10 [now 31] and
11 [now 32], than applies in High Court proceedings under the Uniform Rules of Court
... This perhaps takes into account that SARS is a busy governmental agency, and per-
haps the rule makers intended it to have more time than applies to High Court litigation.
Possibly also the rule maker bore in mind that many tax cases are complicated, and that
more care and time might be needed.

Despite these generous time periods, one sees time and time again that neither SARS nor
the taxpayers comply with them; they simply seem to go along in their own way. This is
strongly to be discouraged. SARS, in particular, should take the lead and should display
efficiency in the conduct of litigation. It should comply with time periods, and where it
does not, it should promptly raise that matter in correspondence, providing reasons and
seeking written agreements to extensions.

Having said that SARS should take the lead, taxpayers themselves should not allow mat-
ters to drift. If SARS does not comply with a requirement imposed by the rules, a taxpay-
er is entitled. in terms of Rule 26 [now 56]. to bring an application to compel
compliance with the Commissioner’s obligations. That is the way in which a taxpayer
prevents the prejudice which can otherwise arise from lengthy delays in the finalisation

of tax disputes’ (emphasis added).

Once an application is brought by the aggrieved party, the Tax Court may make an order
under section 129(2) (i.e. a final order regarding the dispute) unless good cause is shown by
the defaulting party for its failure to comply with the rules. Alternatively, the court may make
an order compelling the defaulting party to comply with the relevant rule within such time as
the court may direct.* There appears to be a mistaken belief that if a defaulting party remedies
its non-compliance with the rules after the 15-day period within which it should have done so,
following delivery of the aggrieved party’s notice of intention to apply for default judgment,
the default is remedied and the subsequent application by the aggrieved party rendered aca-
demic. This is simply not the case.*

41 Rule 42. In the higher courts, under the Uniform Rules of Court, an application must (save for a few exceptions)
be delivered not only to the registrar of the court but also to the other parties to the litigation. In any event, it has
become the practice for the notice to be delivered to both the registrar and SARS.

42 Tax Case No. 12013/2012 of 13 February 2014.

43 80 SATC 159.

44 Rule 56(2).

45 See, for example, ITC 1904 80 SATC 159 in which the taxpayer successfully applied for default judgement in
consequence of SARS’s failure to deliver its rule 31 statement timeously. In another case, ITC 1924 82 SATC

[continued on next page)
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It is submitted that the Tax Court may grant final relief under rule 56 read with section 129(2)
if the defaulting party fails to show good cause for its failure to comply with the rules. There
are no further requirements before the court may grant final relief. If the defaulting party can
show good cause for its failure to comply, then the court can grant an order compelling the
defaulting party to comply with its obligation.

11.3 Procedure

The procedures prescribed for interlocutory applications are set forth in rules 50 and 57 to 63.
In these procedures, the applicant may be either SARS or the taxpayer, depending on the type
of application, and the person opposing, the respondent, is therefore either the taxpayer or
SARS respectively.

11.3.1 Notice of motion (NOM) and founding affidavit

All applications provided for in part F*® must be brought on notice of motion (NOM) supported
by a founding affidavit. The founding affidavit must contain all the relevant facts on which the
applicant will rely to demonstrate to the court that it has satisfied all the requirements for the
relief prayed for in its NOM. (The NOM, founding affidavit and any annexures, supplemen-
tary affidavits, confirmatory affidavits or anything else attached thereto, as the case may be,
are hereinafter collectively referred to as ‘the application’.*”)

In addition to the relief the applicant prays for, the NOM must:

— indicate an address at which the applicant will accept delivery of further correspondence
from the respondent;*®

— specify a date (which may not be less than 10 business days from the date of delivery of
the NOM) on or before which the respondent’s notice of intention to oppose the applica-
tion must be delivered;* and

— state that, in the absence of such notice of intention to oppose, the applicant will apply for
set-down within 15 business days from the date of delivery of the NOM.

Annexure B contains a template (template B14) of a proposed NOM for applications provided
for in the rules and discussed in paragraph 11.2, above, in so far as applications by a taxpayer
are concerned.

11.3.2 Delivery of and delivery addresses for the application

When the applicant is the taxpayer, the taxpayer must deliver a copy of the application to both
SARS and the registrar of the Tax Court.*

[continued from previous page)
68, SARS applied for default judgment in consequence of the taxpayer’s failure to deliver its rule 32 statement
timeously. In hearing the taxpayer’s application for condonation, the court held that, amongst other things, the
taxpayer should not require more time to file its rule 32 statement, since the taxpayer should have formulated the
grounds for objection that it relies on in the appeal long before the rule 32 statement fell due. It is submitted that
the same conclusion should hold true for SARS. SARS must formulate its grounds for assessment long before its
rule 31 statement falls due, and hence should not require more time to file its rule 31 statement.

46 The applications discussed in para. 11.2.

47 See rule 57(1).

48 Rule 58(a).

49 Rule 58(b).

50 Rule 57(3).
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The address for delivery to SARS is any of the following addresses:'

Physical address
Tax Court Litigation
Khanyisa Building, 1st Floor
271 Bronkhorst Street
Nieuw Muckleneuk
0181

Electronic address
Email: taxcourtlitigation@sars.gov.za
Fax: (+27) 12 422 5012.
The address for delivery to the registrar is any of the following addresses:

Physical address
Registrar of the Tax Court
Khanyisa Building, 1st Floor
271 Bronkhorst Street
Nieuw Muckleneuk
0181

Electronic address

Fax”  (+27) 12 422 5012
Email: RegistrarTaxCourt(@sars.gov.za.

11.3.3 Timing of delivery of the application

An interlocutory application must be delivered within a period of 20 business days from the
date of the action that gave rise to the application, or the delivery of a notice, document,
decision or judgment by the other party, the clerk, the registrar, a Tax Board or Tax Court, or a
failure by a party to comply with a certain obligation. >

Example 11.1 — Timing of the application

SARS makes a decision not to grant an extension to the period within which a tax-
payer is required to deliver substantiating documents under rule 8. The taxpayer
can, in terms of rule 52(2)(d), apply to the Tax Court for an extension. In this case
the application must be brought within 20 days from the date of SARS’s decision
not to grant the extension.

11.3.4 Notice of intention to oppose (NOITO), answering affidavit and replying
affidavit

The respondent must deliver to the applicant a notice of intention to oppose the application
(NOITO), within 10 business days from the date of delivery of the application, if it intends
to oppose the application. If the taxpayer is the respondent, the NOITO must also indicate an
address at which the taxpayer will accept delivery of all further documents and court pro-
cess. >

51 Rule 50(3), read with rule 2 and GN 295 in GG 38666 of 31 March 2015.
52 Rule 57(2).
53 Rule 60(a).
54 Rule 60(b).
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The respondent’s answering affidavit must be delivered within 15 business days from the date
of delivery of the respondent’s NOITO.*

The applicant must, should it decide to do so, deliver a replying affidavit within 10 business
days from the date of delivery of the respondent’s answering affidavit.’® Further affidavits by
the respondent and applicant may be allowed by the Tax Court in its discretion.”’

11.3.5 Set-down

If the respondent does not provide its NOITO within the 10-day period prescribed by the rules,
the applicant may apply for set-down within 15 business days from the date of delivery of the
application. The matter can then be set down for hearing by the registrar of the Tax Court
(usually the Tax Court in the division closest to the area in which the taxpayer resides or
carries on business, although the applicant and the registrar may agree otherwise).”® While
rule 41 suggests that deviation from the normal rule that the application must be heard in the
Tax Court sitting closest to the place at which the taxpayer resides or carries on business is
possible only by agreement between the parties, the judgment in /7C 1904 suggests that
such agreement is not required when the application is unopposed.

If the respondent does not deliver its answering affidavit within the 15-business-day period
prescribed, the applicant may apply for set-down within 5 business days from the date on
which the respondent’s 15-business-day period lapses.® In these circumstances, the case must
be set down by the registrar in the Tax Court sitting closest to the area in which the taxpayer
resides or carries on business unless the applicant and respondent agree otherwise.®'

If the applicant does not apply for set-down within the periods referred to above, the respond-
ent may apply for set-down within a period of 10 days from the date on which the period
within which the applicant should have applied for set-down lapses.®

The registrar must then deliver a notice to both the applicant and the respondent, setting out
the allocated date, time and place, at least 10 business days before the allocated date.®

Neither the TAA nor the rules specifically indicate which party must apply for set-down in
instances where the respondent has delivered both its NOITO and its answering affidavit in
time. It is submitted that in these circumstances the applicant, provided that it does so within a
reasonable time, would most likely be the party who must apply for set-down.®*

11.3.6 Judgment

The Tax Court may make an order in line with the applications outlined hereinabove, as pro-
vided for in the rules, together with any other order it deems fit including an order as to costs.®

The registrar must deliver a copy of the judgment to the applicant and respondent within 10
days of the delivery of the judgment.®¢

55 Rule 60(c).

56 Rule 61(1).

57 Rule 61(2).

58 Rule 59(2).

59 80 SATC 159 at para. 64.

60 Rule 62(1).

61 Rule 50(2), read with rule 41.
62 Rule 63.

63 Rules 59(3), 62(2) and 63(2).
64 Rule 42.

65 Rule 50(5).

66 Rules 50(6) and 64(2).
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11.4 Appeal against decisions on interlocutory applications

In Wingate-Pearse v Commissioner of the South African Revenue Service,’’ the court held that
a decision by the Tax Court on interlocutory application is not appealable, despite the fact that
SARS also made submissions to the effect that in some cases decisions on interlocutory appli-
cations should be appealable. The rationale for the court’s decision was that the TAA does not
allow for an appeal to lie against decisions in interlocutory applications and that judgments on
interlocutory applications lack the required finality.

It could be argued that a final order granted under section 129 by the Tax Court consequent
upon a default-judgment application does not lack finality. Yet, on the supposition that de-
fault-judgment applications are interlocutory under the Tax Court rules, according to the
judgment in the Wingate-Pearse case, no appeal lies against such final order. It could also be
argued, however, that a final order under section 129 is appealable under section 133 and that
therefore, whether the final order is granted under section 129 consequent upon an appeal
under section 107 or consequent upon a default-judgment application under rule 56, an appeal
should lie against a judgment for final relief under rule 56 read with section 129(2).

11.5 Miscellaneous

An application under part F of the rules suspends all other periods in the rules, from the date
of delivery of the NOM until the date of withdrawal of an application, or the date on which the
parties agree to terminate proceedings, or the date of delivery of the judgment if proceedings

are not withdrawn or terminated by agreement.®®

67 [2016] ZASCA 160.
68 Rule 50(4).
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PART III

CHAPTER 12

Tax recovery and tax clearances

The practical context of this chapter

The great majority of tax disputes initiated by taxpayers are aimed at reducing or eliminating
a tax liability which arose in consequence of an assessment raised or a decision made by
SARS. Until such time as the taxpayer successfully challenges an assessment and has the tax
liability reduced via one of the remedies discussed in chapters 6 to 11 hereof, the tax liability
is payable.

Failing to settle the amount of tax pending finalisation of the tax dispute could adversely affect
the taxpayer’s tax status. Not every taxpayer is able to setile disputed tax amounts immediately.
This chapter discusses options available to a taxpayer under the Tax Administration Act' (TAA)
to address tax liability pending finalisation of the dispute with SARS. The remedies discussed
in this chapter include:

—  requesting suspension of payment;

—  launching a High Court application for judicial review under the Promotion of
Administrative Justice Act® (PAJA), usually in conjunction with an application to
interdict SARS from taking collection steps against the taxpayer; and

—  approaching SARS to make deferred payment arrangements.

1 Act 28 of 2011. Any reference to a legislative provision is to be construed as a reference to the TAA unless the
contrary is expressly indicated or clear from the context.
2 Act 3 of 2000.

283
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12.1 Introduction

Tax disputes typically involve some form of tax-related liability which the taxpayer for vari-
ous reasons cannot settle immediately or the settlement of which the taxpayer cannot avoid by
simply launching a dispute in respect of the same. Settlement of such a tax liability pending
the outcome of the dispute is often the most convenient way to prevent SARS from taking
collection steps against the taxpayer and for the taxpayer to secure a tax clearance certifi-
cate/pin (assuming, of course, that the tax in dispute is the only reason the taxpayer is unable
to obtain a clearance certificate/pin). In many cases, however, paying the amount, even if it
only means parting with the money temporarily, is not always a viable option for the taxpayer.
This chapter discusses options available to the taxpayer under the TAA when payment of
disputed tax before the relevant dispute has been finalised is not possible.

12.2 The pay-now-argue-later rule and suspensio.n of payment

continued



288 Practical Guide to Handling Tax Disputes

In terms of section 164(1), the submission of an objection or an appeal® does not suspend the
immediate liability for payment of the disputed tax. The obligation to pay the tax despite the
taxpayer disputing it has become known colloquially as the pay-now-argue-later rule. This
rule provides that the taxpayer must pay the disputed tax immediately and that only later, if,
and to the extent that, the taxpayer successfully challenges the tax hablhty, would SARS have
to refund the taxpayer.

A notable exception to this rule under the TAA is when the taxpayer takes the initiative of
applying to SARS for suspension of the immediate payment of the tax in dispute pending the
outcome of an objection or appeal, by submitting a formal ‘suspension of payment request’,

3 See chaps 7-10.
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and SARS grants such request. If the taxpayer does not make a request for suspension of
payment, or if the request is refused by SARS, the pay-now-argue-later rule continues to apply
unless automatic suspension in terms of section 164(6), as discussed below, can be relied on.*

Section 164(3) sets out specific factors that a senior SARS official must consider in deciding
whether to grant the taxpayer’s request for suspension of payment. The factors listed in section
164(3) are:
‘(a) whether the recovery of the disputed tax will be in jeopardy or there will be a risk of dissipa-
tion of assets;
(b) the compliance history of the taxpayer ...;
(c) whether fraud is prima facie involved in the origin of the dispute;
(d) whether payment will result in irreparable hardship to the taxpayer not justified by the prej-
udice to SARS or the fiscus if the disputed tax is not paid or recovered, or

(e) whether the taxpayer has tendered adequate security for the payment of the disputed tax and
accepting it is in the interest of SARS or the fiscus.”

The list of factors above is not exhaustive. SARS may also take into account factors not
specifically listed above in making its decision — for example, the prospects of success of the
objection or appeal.

The taxpayer may apply for suspension of payment before the relevant objection or appeal is
submitted provided that the taxpayer intends to lodge an objection and appeal.

Once a request for suspension of payment has been granted by SARS, payment of the tax in
dispute is suspended until such time as the approval is automatically revoked through the
operation of section 164 or until SARS revokes its decision to allow the request, whichever is
earlier.

Approval of a request for suspension of payment is automatically revoked if:

— the taxpayer does not submit an objection;

— an objection is disallowed and no appeal is lodged by the taxpayer;

— adecision has been made by the Tax Board and there is no referral to the Tax Court; or

— a decision has been made by the Tax Court and no further appeal to the higher courts is
noted.

Automatic revocation takes place when the time periods allowed for the taxpayer to take any
of the above-mentioned steps and any extended period (where allowed) lapse. The periods and
extended periods applicable in each of the circumstances referred to above are discussed in
earlier chapters of this work and are not repeated here. The following example, however,
illustrates how and when automatic suspension could take place.

4 When an assessment does not comply with the prescripts of s 96, it is submitted that such assessment is unen-
forceable (see chap. 3). In the absence of a request for suspension of payment, however, it is likely that SARS
will nevertheless take collection steps, which can then be challenged through an appropriate remedy such as an
appropriate High Court application — see, for example, Nondabula v Commissioner for SARS 79 SATC 333.
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Example 12.1 — Automatic revocation of an approved suspension request

Taxpayer A submits an objection against an assessment and a request for suspen-
sion of payment under section 164. The request for suspension is approved by
SARS, but the objection is disallowed. The suspension remains in place until 75
business days from the date of SARS’s decision not to allow the objection have
elapsed, such 75 business days being the maximum number of days within which
Taxpayer A may file an appeal.® The suspension, however, may be revoked by
SARS sooner.

SARS may revoke a decision to grant suspension:

— when the objection or appeal is submitted and it is evident that the objection or appeal is
frivolous or vexatious;

—  if the taxpayer is only trying to delay payment of the tax with submission of the objection
or appeal;

— if, after reconsideration by SARS of factors in section 164(3), it is evident that SARS
incorrectly granted the suspension; and

— if there is a material change in the factors on which the decision to grant suspension was
based (for example, if the taxpayer becomes non-compliant after the suspension is granted).

ways in line with the provisions of sectior
agine what reason(s) SARS could have to be
which it may revoke a suspension request exis

A decision by SARS not to grant suspension of payment is not subject to objection and appeal,
leaving the taxpayer with no further remedies under the TAA (apart from submitting another
request for suspension or a request to review under section 9). Provided that all the other
requirements are met, the taxpayer may, however, still have recourse to judicial review under
PAJA. This would take the form of a High Court application often accompanied by a High
Court application to interdict SARS from taking collection steps pending the review applica-
tion in terms of PAJA.

Section 164(6) provides that the tax relating to a request for suspension is suspended from the
date of delivery of the request by the taxpayer for a period of up to 10 business days from the
date SARS makes its decision on the granting of suspension, regardless of whether SARS
decides in the taxpayer’s favour or against it. Because this suspension is granted ex /ege under
section 164, it is commonly referred to as an ‘automatic suspension’. For as long as payment
of the disputed tax is automatically suspended under section 164(6), SARS may not take any
recovery action against the taxpayer in respect of such tax. If SARS were to proceed with
recovery steps contrary to section 164(6), its action could constitute sufficient grounds for the
taxpayer to launch appropriate proceedings in the High Court.

The only exception to automatic suspension, i.e. when automatic suspension does to apply, is
when SARS has reasonable grounds for believing that there is a risk of dissipation of assets.

5 See chap. 10 on the time periods for appeals.
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In practice, requests for suspension of payment can be submitted via eFiling, on a form called
a Request for Suspension of Payment, DISPO1. There are instances where it is not possible to
submit the request for suspension via eFiling, typically in cases where the ADRI1 or ADR2
form is the prescribed form for the objection or appeal.® SARS suggests on its website that in
these cases the request for suspension of payment needs to be submitted at a SARS branch.” In
practice, however, the suspension request is often emailed to the relevant debt collector at
SARS where submission of a suspension request cannot be made via eFiling.

When the request for suspension of payment is submitted via eFiling, the taxpayer has the
option of uploading supporting documents together with the DISP0O1 form. If the DISPO1 form
does not contain sufficient space for a proper application to be made, a detailed request letter
and further documents can be uploaded to eFiling in support of the request, as is the current
practice. A suggested template (template B15) for a request letter is attached in Annexure B.

It should be noted that the provisions of section 164 cannot be relied on when a taxpayer is
challenging an assessment under any remedy other than by objection and appeal. It follows
that the taxpayer cannot be granted a suspension by SARS under section 164 if the taxpayer is
relying on any of the remedies discussed in chapter 6, above, to challenge an assessment or
decision. A provision similar to section 164 is, however, contained in section 215(3) and
applies in relation to penalties.

In terms of section 215(3), which is analogous to section 164, the taxpayer’s obligation to pay
a fixed-amount penalty, a percentage-based penalty or a reportable-arrangement penalty® is
also suspended automatically from the date on which the taxpayer submits a request for remit-
tance® and remains suspended for 21 businesses days after SARS makes a decision to remit or
not to remit the penalty. In effect, then, the submission of a request for remission suspends the
obligation to pay these penalties until SARS makes its decision and for another 21 business
days thereafter.'® If SARS does not allow the request for remission, the taxpayer can object to
SARS’s decision and may then request suspension under section 164.

12.3 Deferred payment arrangements and their place in tax disputes

—

continued

6 See prescribed forms for objection and appeal in chaps 9 and 10 respectively.
7 https://www.sars.gov.za/ClientSegments/Businesses/Govemment/Pages/Suspension-of—Payment-and—Waiving-
of-Penalties-and-Interest.aspx (accessed 4 June 2020).
8 See chap. 6 for a detailed discussion of these penalties.
9 See chap. 6 for a detailed discussion.
10 This automatic suspension does not apply, however, if SARS has reason to believe that there is a risk of dissi-
pation of assets or that fraud is involved in either the origin of the non-compliance or the grounds for remission

(s 215(3)(a) and (b)).
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A taxpayer may in terms of section 167 apply to SARS for an instalment payment arrange-
ment, which provides for payment of a tax debt in one sum at a later date as agreed or in
instalments over an agreed period of time. Section 168 sets the parameters within which SARS
must exercise its discretion to either allow or disallow such an application.

In the context of a tax dispute, taxpayers often resort to requesting instalment payment ar-
rangements when the taxpayer is unable to secure a suspension under section 164'! or cannot
rely on section 164 whilst challenging SARS’s assessment (for example, when the taxpayer
requests a reduced assessment under section 93(1)(d)"2).

11 See para. 12.2.
12 See chap. 6.
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The question often arises whether a taxpayer who is disputing liability to pay the tax in ques-
tion concedes, albeit tacitly, to being liable for that tax, or otherwise waives the right to
challenge the assessment or decision giving rise to the tax liability, by requesting a payment
arrangement. It is submitted that a request for a deferred payment arrangement should not per
se have this effect. It is nevertheless recommended that the taxpayer seeking to avail itself of
this relief mechanism for payment of tax being disputed make it explicitly clear that the tax-
payer is disputing and will continue to dispute the tax liability despite the request for an
arrangement.

According to SARS’s website,* a request for payment arrangements needs to be sent electron-
ically to the following addresses:

— Debtl@sars.gov.za, for the Alberton branch (including Nigel, Germiston, Brakpan, Boks-
burg, Benoni, Vereeniging and Springs);

— Debt2@sars.gov.za, for Pretoria, Limpopo and North West;
— Debt3@sars.gov.za, for KwaZulu-Natal and the Eastern Cape;
— Debt4@sars.gov.za, for the Western Cape, Northern Cape, and Free State; and

—  Debt5@sars.gov.za, for Megawatt Park (including Johannesburg, Roodepoort, Randfontein
and Krugersdorp).

12.4 Tax compromises and their place in tax disputes

SARS may compromise a tax debt under section 200. This effectively means that the taxpayer
and SARS agree that the taxpayer will pay less than the full amount of the tax debt in question
in full and final settlement of the entire tax debt. In other words, the portion of the debt not
paid is permanently written off. It is submitted that a taxpayer who intends to dispute an
assessment that gives rise to a tax debt, or who disputes an assessment giving rise to such debt,
in the process of making a compromise application runs the risk of compromising its right to
pursue a challenge against the relevant assessment. Certainly, once a compromise agreement
has been concluded, the taxpayer is not able to dispute the assessment that gave rise to the
liability in the first place.

13 https://www.sars.gov.za/ClientSegments/Individuals/How-Pay/Pages/Owing-SARS-Money.aspx (accessed 4 June
2020).
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12.5 Tax clearance certificates
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The assessment or, in some cases, decision by SARS results in an outstanding liability. Such
outstanding liability will adversely affect the taxpayer’s clearance status at SARS unless, of
course, the tax in question is paid pending the outcome of the dispute.

When payment of outstanding tax pending finalisation of a tax dispute is not an option for the
taxpayer, the taxpayer has the following options at its disposal to secure tax clearance despite
the outstanding amount of tax:

— applying for suspension of payment under section 164;'* or
— requesting an instalment payment arrangement under section 167."

If SARS approves the request for suspension or agrees to a payment arrangement, it may not
indicate the taxpayer as non-compliant in respect of the outstanding tax that has been suspended
or in respect of which the taxpayer has agreed to payment terms if the taxpayer complies with
such payment terms, as the case may be.

It should also be noted that SARS may not refuse to indicate the taxpayer as fully compliant if
the automatic suspension is in place under section 164(6) (assuming, of course, that the tax-
payer has no other outstanding tax debts or returns).'®

5 Example 12.2 — Automatic suspension and tax clearance status

Taxpayer B has been assessed to income tax of R1 million. Taxpayer B submits an
objection to the assessment and, at the same time, a request for suspension of pay-
ment of the R1 million pending the outcome of the objection. Whilst Taxpayer B
has an outstanding tax debt on the date of submission of the request for suspension
of payment, such debt is suspended under section 164(6) and SARS must therefore
indicate the taxpayer as compliant on the date of submission of the request. If
SARS declines the request for suspension, it must still reflect Taxpayer B as com-
pliant for a period of 10 business days from the date of the decision to decline the
request.

EXAMPLE

14 See para. 12.2.
15 See para. 12.3.
16 S 256(3)(b)(iii).
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Annexures

ANNEXURE A

DECISIONS SUBJECT TO OBJECTION AND APPEAL UNDER TAX ACTS

Transfer Duty Act,
1949

Section 20B(1) and (3)

Decision to apply GAAR: Transactions, operations, schemes
or understanding for the obtaining of undue tax benefits.
CSARS shall determine the liability for duty as if the
transaction, operation, scheme or understanding had not
been entered into or carried out, or in such manner as in the
circumstances of the case the CSARS deems appropriate for
the prevention or diminution of the tax benefit. Any decision
of the CSARS under section 20B(1) shall be subject to
objection and appeal.

Income Tax Act, 1962

Sections listed in section 3(4):

Section 1

Decision relating to definition of ‘benefit fund’; “pension
fund”; “pension preservation fund”; “provident fund™;
“provident preservation fund”; “retirement annuity fund”;
and “spouse”.

Section 8(5)(b)

Amount deemed by CSARS to have been applied in reduc-
tion or towards settlement of the purchase price of a property.

Section 8(5)(bA)

Decision by CSARS that former lessee is deemed to have
acquired property for no consideration where the former
lessee may use, enjoy or deal with the property as the former
lessee deems fit without the payment of consideration; or in
the case of a lease without the payment of any rental or
other consideration or subject to the payment of any consid-
eration which is nominal in relation to the fair market value
of theproperty.

Section 10(1)(cA)

Decision by CSARS to withdraw the approval of an institu-
tion, board, body or company that failed to comply with the
requirements set out in this section.

Section 10(1)(e)(i)(cc)

Decision by CSARS not to approve an association of persons
in terms of this section.

Section 10(1)(7)

Decision by CSARS that a Bank is not resident in the Repub-
lic and entrusted by the Government of a territory outside the
Republic with the custody of the principal foreign exchange
reserves of that territory.

Section 10(1)(nB)

Exempt income: Benefit or advantage accruing to any
employee.

Decision by CSARS to allow costs incurred by an employee
(where the expense is born by the employer) in respect of
the sale of his previous residence and in settling in permanent
residential accommodation at his new place of residence in
consequence of the transfer of the employee from one place
of employment to another place of employment or the
appointment of the employee as an employee of the em-
ployer or the termination of the employee’s employment, as
exempt income.

Section 10A(8)

Calculation or recalculation by the CSARS of the capital
element of annuity amounts received or accrued to a tax-

payer.

continued

297



298

Practical Guide to Handling Tax Disputes

Income Tax Act, 1962

Section 11(e)

Determination by CSARS as the reasonable and just amount
by which the value of any machinery, plant, implements,
utensils and articles as owned by the taxpayer and used by the
taxpayer for the purpose of his or her trade has been dimin-
ished by reason of wear and tear or depreciation during the
year of assessment.

Paragraph (bb) of proviso.
Determination by CSARS
of the probable duration of
use or occupation by a to
section 11(f)

Determination by CSARS of the probable duration of use or
occupation by a taxpayer where the taxpayer or the person
by whom the right of use or occupation was granted holds a
right or option to extend or renew the period of such use or
occupation.

Paragraph (cc) of proviso
Determination by CSARS
of the allowable portion
of the amount of the to
section 11(f)

Determination by CSARS of the allowable portion of the
amount of the premium or consideration having regard to
the period during which the taxpayer will enjoy the right to
use the film, sound recording, advertising matter, patent,
design, trade mark, copyright or other property and any
other circumstances which in the opinion of the CSARS are
relevant.

Section 11(g)

Determination by CSARS of the fair and reasonable value
of improvements made by taxpayer.

Section 11(gA)

Determination by CSARS of the probable duration of use of
an invention, patent, design, trade mark, copyright, or
property or knowledge

Section 11(y)

Determination of a doubtful debt allowance by the CSARS

Section 11(/)(i)

Sum contributed by employer for benefit of employees to
any pension fund, provident fund or benefit fund:
Determination by CSARS that lump sum contributions shall
be deducted in a series of annual instalments and in specific
proportions.

Section 11(/)(i)

Determination by CSARS of reasonable amount to be
deducted where CSARS is satisfied that aggregate of
contributions and the total remuneration accrued to such
employee in respect of his employment by the employer is
excessive or unjustifiable in relation to the value of the
services rendered by that employee to the employer.

Section 11(/)(iii)

Determination by CSARS of fair and reasonable remunera-
tion in relation to the value of the services rendered by an
employee to an employer.

Section 12B(6)

Determination by CSARS of allowable amount in respect of
the expired portion of a lease or any portion of the interest
or right which has not been disposed of by a lessor.

Section 12C(1)(a),(b) and
par (c) to the proviso

Determination by CSARS whether a process carried on by
the taxpayer is similar to a process of manufacture.

Section 12E(1)

Determination by CSARS whether a process carried on by
the taxpayer is similar to a process of manufacture.

Section 12J(6)

Decision by CSARS to withdraw the approval granted to a
venture capital company where that company during the year
of assessment failed to comply with the requirements listed
in section 12J(5).

Section 12J(6A)

Decision by CSARS to withdraw the approval granted to a
venture capital company does not comply with the require-
ments of section 12J(6A).

Section 12J(7)

Decision by CSARS to approve a company as a venture
capital company, if the approval was withdrawn and the
non-compliance which resulted in the withdrawal has been
rectified to the satisfaction of the CSARS.
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Section 13(1)(b), (), (dA),

Determination by CSARS whether a process carried on by
the taxpayer is similar to a process of manufacture.

Section 15(b)

Determination by CSARS that any expenditure incurred by
the taxpayer on prospecting operations (or other incidental
expenditure) shall be deducted in a series of annual instal-
ments and in specific proportions.

Section 22(1)(a)

Determination by CSARS of the just and reasonable amount
by which the value of trading stock has been diminished
by reasons of damage, deterioration, change of fashion,
decrease in the market value or for any other reason satisfac-
tory to the CSARS.

Section 22(3)(b)

The further costs which in terms of paragraph (a)(i) are
required to be included in the cost price of any trading stock
shall be such costs as in terms of any generally accepted
accounting practice approved by the CSARS should be
included in the valuation of such trading stock.

Section 23H(2)

Decision by the CSARS that the apportionment of expenditure
in accordance with section 23H(1) be made in such other
manner as to him appears fair and reasonable, if satisfied
that the apportionment of the expenditure does not reasona-
bly represent a fair apportionment of such expenditure in
respect of the goods, services or benefits to which itrelates.

Section 23K

The CSARS may on application by an acquiring company,
issue a directive that section 23K(2) does not apply in
respect of an amount of interest incurred as contemplated in
that subsection provided certain requirements are met.

Section 24(2)

Credit agreements and debtors allowance: If at least 25 per
cent of the amount payable under an agreement in terms of
this section only becomes due and payable on or after the
expiry of a period of not less than 12 months after the date of
the agreement, the CSARS may make such further allow-
ance as under the special circumstances of the trade of the
taxpayer seems to him reasonable, in respect of all amounts
which are deemed to have accrued under such agreements
but which have not been received at the close of the taxpay-
er’s accounting period.

Section 24A(6)

A company which not yet been recognised under the
provisions of this Act as a public company, may at the
request of the taxpayer, be deemed to be a public company, if
the CSARS is satisfied that such company will be so
recognised.

Section 24C(1) and (2)

If the income of a taxpayer includes or consists of an amount
received by or accrued to him in terms of any contract and the
CSARS is satisfied that such amount will be utilised in whole
or in part to finance future expenditure which will be in-
curred by the taxpayer in the performance of his obligations
under such contract, taxpayer may deduct an allowance as
the CSARS may determine, in respect of so much of such
future expenditure as in the opinion of the CSARS relates to
the said amount.

Section 24D(1)

Taxpayer may deduct expenditure actually incurred by the
taxpayer, as the CSARS is satisfied was so incurred, directly
in the performance of any act ordered, performed or executed
under the provisions of the National Key Points Act, 1980,
or any National Key Point or Key Point as defined in section
1 of that Act.
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Section 24I(1)

The CSARS may prescribe an alternative rate to any of
the prescribed rates listed in the definition of “ruling ex-
change rate” to be applied by a person in such particular
circumstances, if such alternative rate is used for accounting
purposes in terms of generally accepted accounting practice.

Section 241(7)

Gains or losses on foreign exchange transactions: Decision
by CSARS that exchange difference or premium or other
consideration shall not longer be carried forward to subse-
quent years of assessment.

Section 24J(9)

Any company whose business comprises the dealing in
instruments, interest rate agreements or option contracts may
elect that certain provisions of section 24J, section 24K and
section 24L shall not apply. This election shall not take
effect unless the CSARS has approved the methodology to
be applied by the company to determine the market value in
respect of such instruments, interest rate agreements or
option contracts and the manner in which such market value
is to be taken into account in the determination of the
taxable income of the company.

Section 25A

Where a taxpayer who is married in community of property
has lived apart from his spouse in circumstances which, in
the opinion of the CSARS, indicate that the separation is
likely to be permanent, his taxable income shall be deter-
mined at such amount as the CSARS, having regard to the
circumstances of the case, determines to be the amount at
which such taxpayer’s taxable income would have been
determined if such taxpayer had not been married in commu-

nity of property.

Section 27(2)(g)

Determination by CSARS of an allowance in respect of
losses suffered by an agricultural co-operative in conse-
quence of physical damage to or deterioration of pastoral,
agricultural and other farm products held by such agricultural
co-operative on behalf of any control board established
under the provisions of the Marketing Act, 1968.

Section 28(9)

Any deduction contemplated in section 28(7) shall be
subject to such adjustments as may be made by the CSARS.

Section 30(3)(c) & (f)

The CSARS shall approve a public benefit organisation if
satisfied that it was not knowingly a party to, or does not
knowingly permit, or has not knowingly permitted, itself to
be used as part of any transaction, operation or scheme of
which the sole or main purpose is or was the reduction,
postponement or avoidance of liability for any tax, duty or
levy.

Section 30(3)(f)

The CSARS shall approve a public benefit organisation if
satisfied that, in the case of any public benefit organisation
which provides funds to any association of persons contem-
plated in paragraph 10 (iii) of Part 1 of the Ninth Schedule,
has taken reasonable steps to ensure that the funds are
utilised for the purpose for which it has been provided.

Section 30(3B)

Where an organisation applies for approval, the CSARS
may approve that organisation with retrospective effect, to
the extent that the CSARS is satisfied that that organisation
during the period prior to its application complied with the
requirements of a “public benefit organisation” as defined in
section 30(1).
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Section 30(8)

The provisions of section 30 shall not, if the CSARS is
satisfied that the non- compliance giving rise to the with-
drawal contemplated in section 30(5) has been rectified,
preclude any organisation from applying for approval in the
year of assessment following the year of assessment during
which the approval was so withdrawn by the CSARS.

Section 30A(2)(c)

The CSARS must approve a recreational club for the
purposes of section 10(1)(cO), if the CSARS is satisfied that
the club is or was not knowingly a party to, or does not
knowingly permit, or has not knowingly permitted, itself to
be used as part of any transaction, operation or scheme of
which the sole or main purpose is or was the reduction,
postponement or avoidance of liability for any tax, duty or

levy.

Section 30A(4)

Where a club applies for approval, the CSARS may approve
that club with retrospective effect, to the extent that the
CSARS is satisfied that that club during the period prior to
its application complied with the requirements of a “recrea-
tional club” as defined in section 30A(1).

Section 30A(5)

Notification by the CSARS of the intention to withdraw the
approval of the recreational club if no corrective steps are
taken within a period stated in that notice, where the CSARS
is satisfied that the recreational club in any material respect
or on a continuous or repetitive basis, failed to comply with
the provisions of section 30A, or the constitution or other
written instrument under which it was established.

Section 30B(5)

Notification by the CSARS of the intention to withdraw the
approval of the entity if corrective steps are not taken within
the period stated in the notice, where the CSARS is satisfied
that an entity has in any material respect or on a continuous
or repetitive basis, failed to comply with this section, or the
constitution or written instrument under which it was
established,

Section 31

Determination of tax payable in respect of international
transactions to be based on arm’s length principle.

Section 37A(3)

Closure of rehabilitation companies and trusts: Company or
trust must be wound-up or liquidated and its assets remain-
ing after the satisfaction of its liabilities must be transferred
to an account or trust prescribed by the Cabinet member
responsible for mineral resources as approved of by the
CSARS if the CSARS is satisfied that such company or trust
satisfies the objects of section 37(1)(a).

Section 37A(8)(a)

Decision by the CSARS to include an amount equal to twice
the market value of all of the property held in the company
or trust on the date of the contravention as taxable income if
satisfied that the company or trust contravened any provi-
sion of this section.

Section 37A(8)(b)

Decision by the CSARS to include the amount contemplated
in section 37A(8)(a) in the income of the person contem-
plated in section 37A(1)(d) if satisfied that the company or
trust contravened any provision of section 37.

Section 38(2)(a)

Decision by CSARS to recognise a company, all classes of
whose equity shares are publicly quoted on the specified
date by a stock exchange in the list issued under its author-
ity, as a public company if satisfied that the requirements of
section 38(2)(a) are met.
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Section 38(2)(b)

Decision by the CSARS to recognise any other company, not
being a private company as defined in section 1 of the
Companies Act, 2008 (Act No. 71 of 2008), nor a close
corporation, as a public company if satisfied that the
requirements of section 38(2)(b) are met.

Section 38(4)(a)

The general public in relation to any company shall be
deemed not to include any relative of any director of the
company, unless it is shown to the satisfaction of the
CSARS that such relative, if he is not the spouse or minor
child of such director, has at all times which the CSARS
considers relevant exercised his rights as a shareholder in
the company or in any other company through which such
relative is interested in the shares of the company, inde-
pendently of such director.

Section 38(4)(b)

The general public in relation to any company shall be
deemed to include any benefit fund, pension fund, pension
preservation fund, provident fund, provident preservation
fund or retirement annuity fund or any trust or institution
which in the opinion of the CSARS is of a public character.

Section 38(4)(c)

A person shall be deemed to be interested in only the
portion of shares as the CSARS is satisfied such person
would be entitled to receive if every company through
which that person is interested in those shares were to be
wound up or liquidated and the assets of each such company
were, without regard to its liabilities, to be distributed
among its shareholders.

Section 38(4)(d)

Where persons are jointly interested, whether directly or
indirectly, but otherwise than through a direct or indirect
interest in the equity shares of a public company, in the
shares of any company, each such person shall be deemed to
be interested in only such proportion of those shares as the
CSARS is satisfied he would be entitled to receive if the
joint interest of all such persons in such shares were to be
divided between such persons.

Section 44(13)(a)

The provisions of section 44 do not apply where an amal-
gamated company has not, within a period of 36 months
after the date of the amalgamation transaction, or such
further period as the CSARS may allow, taken the steps
contemplated in section 41(4) to liquidate, wind up or
deregister.

Section 47(6)(c)(i)

The provisions of section 47 do not apply where the liquidat-
ing company has not, within a period of 36 months after the
date of the liquidation distribution, or such further period as
the CSARS may allow, taken the steps contemplated in
section 41(4) to liquidate, wind up orderegister.

Section 57

Disposals by companies under donations at the instance of
any person: If any property is disposed of by any company
at the instance of any person and that disposal would have
been treated as a donation had that disposal been made by
that person, that property must be deemed to be disposed of
under a donation by that person.

Section 62(1)(c)(iii)

Determination of the value of any property in the case of a
right of ownership in any movable or immovable property
subject to usufructuary or other like interest in favour of any
person.

Section 62(1)(d)

Determination of the value of property for purposes of
donations tax.
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Income Tax Act, 1962 | Section 62(2)(a) Determination of the annual value of the right of enjoyment
of a property for purposes of donations tax.
Section 62(4) If the CSARS is of the opinion that the amount shown in

any return as the fair market value of any property is less
than the fair market value of that property, he or she may fix
the fair market value of that property.

Section 80B

Determination by the CSARS of the tax consequences of any
impermissible avoidance arrangement for any party to that
arrangement. The CSARS must make compensating adjust-
ments that the CSARS is satisfied are necessary and appro-
priate to ensure the consistent treatment of all parties to the
impermissible avoidance arrangement.

Section 103(2)

Transactions, operations or schemes for purposes of avoid-
ing or postponing liability for or reducing amounts of taxes
on income.

Paragraph 6(3) of the First
Schedule

Any farmer who classifies any kind of his livestock on a basis
other than that applied by a regulation referred to in para-
graph 6, may adopt in respect of any class into which he so
classifies that livestock such a standard value as may be
approved by the CSARS with due regard to the values fixed
by regulation.

Paragraph 7 of the First
Schedule

The exercise of an option under paragraph 6 shall be binding
upon the farmer in respect of all subsequent returns for
income tax purposes, and no standard value fixed by any
farmer may be varied by him in respect of any subsequent
year of assessment, save with the consent and approval of
the CSARS and upon such terms as the CSARS may require.

Paragraph 9 of the First
Schedule

The value to be placed upon produce included in any return
shall be such fair and reasonable value as the CSARS may
fix.

Paragraph 13(1)(a)and (b)
of the First Schedule

Decision by CSARS that the cost of the livestock be allowed,
at the option of such farmer, as a deduction in the determina-
tion of the farmer’s taxable income for the year of assess-
ment during which the livestock was so sold, provided
certain conditions as set out in the section is met.

Paragraph 14(2)(b) of the
First Schedule

Determination by the CSARS of the consideration payable
for any plantation disposed of by a farmer in the absence of
an agreed amount between the parties to the transaction.

Paragraph 19 of the First
Schedule

Determination by the CSARS of a taxpayer’s annual average
taxable income from farming.

Paragraph 20(1) of the
First Schedule

Determination of the normal tax chargeable in respect of the
taxable income of a taxpayer (other than a company) who
derives income from farming operations, made an election
as provided in paragraph 20(6) and further proved to the
CSARS that certain conditions in this paragraph had been
met.

Paragraph 20(1A) of the
First Schedule

Where it is shown by the taxpayer to the satisfaction of the
CSARS that the land referred to in paragraph 20(1) was
acquired within the period of twelve months after the owner
accepted an offer to purchase the land, it shall be deemed for
purposes of that paragraph that such land was acquired on
the date on which the offer was accepted.

Paragraph 20(2) of the
First Schedule

Determination of the taxpayer’s abnormal farming receipts or

accruals for the purposes of paragraph 20(1)(c).
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Income Tax Act, 1962 | Paragraph 20(3)(f) of the | Determination of livestock profits or loss or average
First Schedule livestock profits by the CSARS where the disposals of
livestock took place otherwise than in the ordinary course of
farming or because of any unusual circumstances.
Paragraph 4(3) of the If a person who is a member of a provident fund retires from
Second Schedule such fund before he or she reaches the age of 55 years on

grounds other than ill-health, any lump sum benefits re-
ceived by or accrued to such person in consequence of or
following upon such retirement shall, unless the CSARS
having regard to the circumstances of the case otherwise
directs, be assessed to tax not in accordance with the
provisions of paragraph 5 but in accordance with the
provisions of paragraph 6 of the Schedule.

Paragraph 14(6) of the
Fourth Schedule

Decision by CSARS to impose a penalty where an employer
fails to render to the CSARS a return referred to in para-
graph 14(3) within the period prescribed in that paragraph.

Paragraph 18(1)(d) of the

Exemption from payment of provisional tax of any natural

Fourth Schedule person 65 years or older, provided the CSARS is satisfied
that the conditions in paragraph 18(1)(d) is met.
Paragraph 20(1)(a) of the | Determination of the penalty to be imposed by the CSARS in

Fourth Schedule

addition to the normal tax chargeable in respect of the
taxpayer’s taxable income in the event of taxable income
being underestimated.

Paragraph 20(2) of the Decision by CSARS to remit the penalty if satisfied that the

Fourth Schedule amount of any estimate was seriously calculated with due
regard to the factors having a bearing thereon and was not
deliberately or negligently understated.

Paragraph 20A(1) of the Determination of the penalty to be imposed by the CSARS in

Fourth Schedule addition to the normal tax chargeable in respect of the
taxpayer’s taxable income in the event of failure to submit
an estimate of taxable income timeously.

Paragraph 20A(2) of the Decision by CSARS to remit the penalty if satisfied that the

Fourth Schedule

provisional taxpayer’s failure to submit an estimate timeously
was not due to intent to evade or postpone the payment of
provisional tax or normal tax.

Paragraph 21(2) of the
Fourth Schedule

The period referred to in paragraph 21(1)(a) shall be
reckoned from such date as the CSARS upon application of
the taxpayer and having regard to the circumstances of the
case may approve.

Paragraph 24 of the Fourth
Schedule

Decision by CSARS to absolve any provisional taxpayer
from making payment of provisional tax if satisfied that the
taxable income which may be derived by the taxpayer
cannot be estimated on the facts available at the time when
payment of the amount in question has to bemade.

Paragraph 27(1) of the
Fourth Schedule

Determination of the penalty to be imposed by the CSARS
on the late payment of provisional tax.

Paragraph 10(3) of the
Sixth Schedule

Decision by CSARS that a person remains a registered
micro business where the CSARS is satisfied that the
increase in the qualifying turnover to an amount greater than
the amount described in paragraph 2 is of a nominal and
temporary nature.

Paragraph 11(2) of the
Sixth Schedule

The estimate described in paragraph 11(1)(a) may not be
less than the taxable turnover of the previous year of
assessment unless the CSARS, having regard to the circum-
stances, agrees to accept the lower estimate.
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Paragraph 11(7) of the
Sixth Schedule

Where the CSARS is satisfied that the estimate described in
paragraph 11(4)(a) was not deliberately or negligently
understated and was seriously made based on the information
available, or is partly so satisfied, the CSARS must waive the
penalty charged in terms of paragraph 11(6) in full or in part.

Paragraph 13 of the Sixth
Schedule

Re-determination by the CSARS of the cash equivalent of
the value of a tax benefit, if no determination is made, or if
such determination appears to be incorrect.

Paragraph 2(h) of the
Seventh Schedule

Determination of the value to be placed on the private or
domestic use of an asset by an employee where the asset
consists of any equipment or machine which the employer
concerned allows his employees in general to use from time
to time for short periods.

Paragraph 3(2) of the
Seventh Schedule

Determination of the value to be placed on the private use of a
motor vehicle where more than one motor vehicle is made
available by an employer to a particular employee at the
same time and the CSARS is satisfied that each such vehicle
was used by the employee primarily for business purposes.

Paragraph 6(4)(b) of the Decision by CSARS to reduce the value placed on the

Seventh Schedule private use of a vehicle where it is proved to the satisfaction
of the CSARS that accurate records of distances travelled
for business purposes are kept.

Paragraph 7(6) of the Decision by CSARS to reduce the value placed on the

Seventh Schedule

private use of a vehicle where it is proved to the satisfaction
of the CSARS that accurate records of distances travelled
for private purposes are kept and the employee bears the
costs as set out in paragraph 7(8) in relation to such vehicle.

Paragraph 7(7) of the
Seventh Schedule

Consent by the CSARS that a different method of calcula-
tion of the cash equivalent or portions thereof may be
employed where the CSARS is satisfied that such method
achieves substantially the same result as the methods
provided in paragraphs 11(1) and (2).

Paragraph 7(8) of the
Seventh Schedule

Decision by CSARS that the apportionment be made in such
other manner as appears fair and reasonable, where the
CSARS is satisfied that the apportionment of the contribu-
tion or payment amongst all employees in accordance with
paragraph 12A(2) does not reasonably represent a fair
apportionment of that contribution or payment amongst the
employees.

Paragraph 11 of the
Seventh Schedule

Paragraph 12A(6)(e) will not apply if the company has not,
within 36 months of the date on which the debt is reduced or
such further period as the CSARS may allow, taken the steps
contemplated in section 41(4) to liquidate, wind up, deregis-
ter or finally terminate its existence.

Paragraph 12A(3) of the
Seventh Schedule

Circumstances where the CSARS must, after consultation
with the recognised exchange and the Financial Services
Board determine the market value of a financial instrument.

Paragraph (bb)(A) of Decision by CSARS to adjust the value of an asset if not
proviso to paragraph satisfied with any value at which an asset has been valued.
12A(6)(e) of the Eighth

Schedule

Paragraph 29(2A) of the Determination by the CSARS of the annual value of the right
Eighth Schedule of enjoyment of any asset which is subject to any fiduciary,

usufructuary or other like interest.
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Income Tax Act, 1962 | Paragraph 29(7) of the Decision by the CSARS to extend the period within which
Eighth Schedule the contract must be concluded or asset brought into use.
Paragraph 31(2)(a) of the | Decision by the CSARS to extend the period by which the
Eighth Schedule contracts must be concluded or assets brought into use.
Paragraph 65(1)(d) of the | Re-determination by the CSARS of the cash equivalent of
Eighth Schedule the value of a tax benefit, if no determination is made, or if

such determination appears to be incorrect.

Paragraph 66(1)(e) of the | Determination of the value to be placed on the private or

domestic use of an asset by an employee where the asset
consists of any equipment or machine which the employer
concerned allows his employees in general to use from time
to time for short periods.

Sections listed in section 32:

Value-Added Tax Act, | Section 23(7) Decision by the CSARS notifying that person of the
1991 CSARS’s refusal to register that person in terms of this Act.
Section 24(6) or (7) Decision by the CSARS notifying a person of the CSARS’s

decision to cancel any registration of that person in terms of
this Act or of the CSARS’s refusal to cancel such registra-
tion.

Section 17(1)

Decision by the CSARS refusing to approve a method for
determining the ratio contemplated in section 17(1).

Tax Act, 2007

Section S0A(3) and (4) Decision made by the CSARS and served on that person in
terms of section S0A(3) or (4) of the Act.
Securities Transfer Section 9(3) Decision by the CSARS that any transaction, operation or

scheme or understanding was a scheme to obtain an undue
tax benefit. The decision is subject to objection and appeal
in accordance with Chapter 9 of the Tax Administration
Act, 2011.

Mineral and
Petroleum Resources
Royalty Act, 2008

Section 12(2)

Decision by the CSARS that the disposal, transfer, opera-
tion, scheme or understanding would result in the avoidance
or postponement of liability for the royalty, or in the reduc-
tion of the amount thereof. The decision is subject to objec-
tion and appeal in accordance with Chapter 9 of the Tax
Administration Act, 2011.

Tax Administration
Act, 2011

Section 104(2)(a)

Decision by the SARS under section 104(4) not to extend
the period for lodging an objection.

Section 104(2)(b)

Decision by the SARS under section 107(2) not to extend
the period for lodging an appeal.

Section 190(6)

Decision by the SARS not to authorise a refund under this
section.

Section 220 Decision by SARS not to remit a ‘penalty’ imposed under
Chapter 15 in whole or in part.

Section 224 Decision by SARS to impose an understatement penalty
under section 222 or a decision by SARS not to remit an
understatement penalty under section 223(3).

Section 231(2) Decision by a senior SARS official to withdraw voluntary

disclosure relief.
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ANNEXURE B

TEMPLATE B1

[INSERT DATE]

South African Revenue Service (“SARS”)

Via [DELIVERY METHOD]: [INSERT THE RELEVANT ADDRESS AS PER CHAPTER 8]

Via email: [IF THE DETAILS OF THE SARS OFFICIAL/(S) RESPONSIBLE
FOR RAISING THE ASSESSMENT/MAKING THE DECSION IS
KNOWN, INCLUDE THE EMAIL ADDRESSES HERE]'

RE: REQUEST FOR REASONS IN TERMS OF RULE 6 OF THE RULES PROMULGATED
UNDER SECTION 103 OF THE OF THE TAX ADMINISTRATION ACT 28 OF 2011
(“the TAA”)

TAXPAYER: [INSERT TAXPAYER NAME] (“the taxpayer™)
TAX REF: [INSERT TAX REFERENCE NUMBER]
TAX TYPE: [SPECIFY TAX TYPE]

TAX PERIODS: [SPECIFY YEAR/(S) OR PERIOD/(S) IN RESPECT OF WHICH REASONS ARE
SOUGHT] (“the tax period/(s)”)

1. REQUEST FOR REASONS

1.1. We refer to the assessment/(s) raised on the taxpayer with an issue date/issue dates of [INSERT
ISSUE DATE/(S)] (“the assessment”) (find a copy attached hereto as annexure A)%/We refer to the
decision made by SARS as per letter addressed to the taxpayer dated [INSERT DATE OF COR-
RESPONDENCE] (“the decision”) (find a copy attached hereto as annexure A);

1.2. Being duly authorised thereto by power of attorney’ executed in my favour (see Annexure B), I
herewith, on behalf of the taxpayer and in terms of rule 6 of the rules promulgated under section
103 of the TAA (“the rules’”), request reasons for the assessment/decision.

Should you require any further information, please do not hesitate to contact: [INSERT CONTACT
DETAILS].4

Yours faithfully,
[SIGNED]

[INSERT NAME}®

1 This is not required under either the rules or the TAA. It does however appear to assist in ensuring SARS
complies with the time periods under the rules.

2 Attaching a copy of the assessment is not required under the rules or the TAA. However, it is aimed at making it
more convenient for SARS to process the request.
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