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For 10 years he served as :

v"Judge of the High Court
v" Judge of the Competition Appeal Court and;
v" A Judge of the Court of Military Appeals.
v' He was a member of the IEC

v" He has practiced as an Attorney as well as Senior Counsel

He has served on our panel of trainers and presenters for many years and has been a highly popular
LEAD trainer for many years. Adv Hussain is an expert in commercial drafting, opinion writing, litigation

and case management. He is a published author, with three titles and is a Professor of Law.
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HEADS OF ARGUMENT

This is the first time that you will really be pulling all the strings together — combining argument and
evidence in a manner so irresistible that the Judge will wonder how the other side can possibly have a

case at all — until, off course, he reads their side of the story! William Rose

Before you start

First  Know your case concept.

Thomas Mauet defines “theory of the case” as follows:

“Theory of the case is a logical, persuasive story of ‘what really happened'’. It is your position and
approach to all the undisputed and disputed evidence that you anticipate will be presented at
trial. Developing a theory of the case is the process of integrating the undisputed facts with your

version of the disputed facts to create a cohesive, logical position which illuminates the evidence

in the most favourable light to your cIi(lI [)

This position must remain consEtﬂWo%@IpEa[PYf the trial. When, at the end of the

trial, the trier of fact is faced Wit the Questioh, twhdt really happened?’, your position must

constitute the most plausible explanation.”

It is your client’s version of the disputed facts. This is your explanation of how the events are
likely to have happened. Judges are genuinely concerned about knowing what the case is about.
Well, how can you tell the judge if you don’t know.

As a lawyer, you need to know: What really happened?

You cannot draft heads of argument without knowing this. This provides the central theme of

your case.

Second Understand what is meant by context before detail.
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Third Use the technique of write as you research. Write as you think. You will test your understanding
and at the same time you will be writing paragraphs that will form your first draft. This method will save

you time and will keep you relevant and focused.

Fourth Keep it clear
Keep it short
Keep it relevant
Keep it logical
Avoid repetition
Fifth

The first principle of judging is dirty dogs don’t win.
Lord Browne-Wilkinson

Sixth

Practice in the High Court has evolved such that heads of argument, be it short heads or comprehensive

heads, have become an indispensable part of f‘i}[ytion. So you must know how to draft them.

Writing techniques LAW SOCIETY

. . QOF SOUTH AFRJICA . .
. At the outset, it pays to remlng ourseR/es that a good lawyer is a good communicator. A good

lawyer is a professional communicator. This is especially true for lawyers who litigate. An
effective litigator is one who communicates in a manner that his/her client’s case is accepted as

persuasive.

° The process of persuasion is at the heart of the legal process. Lawyers present their client’s
cases in order to persuade. You want to persuade the court to accept your client’s version off

the facts. You want to persuade your opponent to settle.

. You persuade through written advocacy. The degree of persuasion depends on the content of
the document and the manner in which the material is presented. This is true for drafting heads

of argument.
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. The persuasiveness of your heads of argument depends on its substantive content:
v The evidence
v The facts
4 The logic
v

The legal principles
The substance of the message and the style of presentation together determine its persuasiveness.

The two go hand in hand.

It is therefore essential that lawyers master the art, technique and skill of persuasive legal writing.

Plain language

What is plain language?

Plain language involves the use of “plain and straightforward language which conveys its meaning as

clearly and simply as possible without unnecessC ﬁion or embellishment” (Richard Wydick. Plain
English for Lawyers).

LAW SOCIETY

“A communication is in plain language ¥ the daggyasgg, styyctirg and design are so clear that the
intended audience can easily find what they need, understand what they find, and use that information”

(International Plain Language Working Group)

The reader

Plain language is directed at the convenience and ease of reference for the reader; so that the reader:

° Never needs to back to the beginning of a sentence and reread it to understand it;

° Never needs to stop and examine the sentence in order to understand its structure.;
° Can always see how the next sentence follows on from the one before;

° Finds no words they do not understand;

° Grasps what you have said in one reading.

The reader understands at the same speed as they read.
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When you write as a lawyer, you use plain language. Do away with legalese, jargon and foreign

languages. The legal profession as a whole has been encouraged to follow the “plain language

movement”. Consider this:

The way lawyers write has been a source of complaint about lawyers for more than four

centuries;

The language used by lawyers should agree with the common speech, unless there are reasons

for a difference;
Legalese is unnecessary and no more precise than plain language;
Plain language is an important part of good legal writing;

Plain language means language that is clearly and readily understandable to the intended

readers.

(extract from the Bulletin of the Legal Writing Institute)

Here are some techniques that will assist you Sn a manner that is persuasive:
Know your audience [[

The first rule of legal writing ISEW@@‘@PW are you communicating your

thoughts to? Are you directing@dur slaxuniehrt ta & jRdge Ar magistrate, is this for the high court

or constitutional court? How you write must be determined by the targeted audience.
Your object is to persuade the reader. In order to persuade you must communicate clearly.

Context before detail

Always tell the reader what to expect. Put context before detail. Tell the reader what your case is
about and set out your most important points up front. You do this by framing the material
issues at the outset. The idea is to first state the context before you start with the details.

There is no benefit in stating the details of your case if the reader knows nothing about your

case. Give your reader a “roadmap” or “a heads-up”.

This technique is essential in drafting heads of argument. You must state the issues up front.
Then state how you want the court to deal with it. Only then go into the details of your

submission.
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) Frame the issues — be brief

Framing the main issues is vital. This is what you do in your heads. It is important to state what
the issues/disputes are and what you want the court to decide. This must be done briefly as the

details will follow.
There is no point in going to court if the lawyers have not worked out what the case is about.

. Stating the facts

Once you have framed the issues, your task now is to state the supporting facts. The facts must
be stated concisely and in a chronological sequence. The reader must be able to see your point

easily. Note that the SCA rules require you to prepare and file a “chronology table”.

The idea is not to make your reader do the work. You have to do the work in drafting your heads.

Good writing makes the reader’s job eﬁﬁrﬁiting makes it hard.

. Use headings LAW SOCIETY

You will typically have to separdté you? fadcts'inté pafagkaphs, each paragraph dealing with a
separate fact set or allegation. Similarly, you will separate your legal submissions and arguments

into paragraphs.

Use headings at the start of these paragraphs. This is a signpost that tells the reader what to

expect e.g. “Clear right”, “Respondent’s breach” etc.

. Werite short paragraphs

It is convenient and user-friendly to use paragraphs. You may even break up a paragraph into
sub-paragraphs. Your paragraphs should contain separate fact sets or submissions and each new

paragraph must build on the previous paragraphs.

This technique makes it easier for the reader to digest what you are saying. The proper
numbering of the paragraphs and sub-paragraphs make referring to the text much easier during

argument.
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) Form and format

Make your document user-friendly. Make it look good. Make it easy on the eyes and easy to
read. Use the right font, spacing, paragraphing and headings. Consult the court directives in this

regard.

° Keep it short

Lengthy heads are not persuasive. More pages do not mean more quality. The thicker the
document the less persuasive it becomes, ask any judge. Keep your writing relevant, concise and

to the point. Judges have to read a lot, they hate reading irrelevant material.

Avoid repetition and the inclusion of factual detail and documents not necessary to resolve the

dispute. Too much detail could damage your clients’ case.

Lawyers equate length with effort, assml]je longer the document, the harder the writer
worked on it. In fact, the opposite is trues: onger to write crisp precise heads than loose,
long baggy ones. (this explainsnil&we S)GW‘E limits)

OF SOUTH AFRICA

° Footnotes
The biggest interruption to the reader’s train of thought is the lowly footnote.
It is not persuasive if your reader has to repeatedly break away to look at a foot note. As US
Judge Mark P Painter said, “Encountering a footnote is like going downstairs to answer the door

while making love.”

When you are tempted to insert a footnote, ask yourself if the material is germane to your point.

If so, find the correct place for it in your text. If not, ask why you are including it at all.

Use footnotes only for the purpose of giving references to authorities.
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° Sentence construction

Get into the habit of writing short crisp sentences. You will achieve this by reducing your use of
the “comma” in favour of the “full stop”. Long sentences require careful construction and are
aimed at sophisticated readers. This is not persuasive. As Will Rogers said, “The minute you read

something and you cannot understand it, you can almost be sure that it was drawn by a lawyer”.

The secret is to write sentences where you use few words and is plain to understand only in one

way.

The normal active construction of subject first, followed by verb and object is usually the best.
Avoid using the passive. For example, “The plaintiff paid the purchase price” is better than, “The
purchase price was paid by the plaintiff” or “Maradonna kicked the ball” is better than “the ball

was kicked by Maradonna”

° Quotations

Avoid quoting copiously from authoritQI [)c persuasive. Judges hate it and end up not
reading it. It is better to make tel&w bseejﬁﬁv reference.

If you must quote, make it shoft &ncPreléldnt. AFRI1CA

Note that the SCA rules tell you to limit quotations — see rule 10.

. Purge legalese

Use plain language and keep out legalese, jargon, and foreign language. Archaic expression must
be avoided; they merely come from old precedents e.g. “hereinafter”, “hereinabove”,

”on

“hereinunder”, “wheresoever” etc.

“Every time you are tempted to use “herein”, “hereinabove”, “hereinunder” or “therein” try

“here” or “there” or “above” or “below” and see if it does not make just as much sense”
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Some general drafting principles

. Use clear and precise language
. Use plain English words
° Avoid unnecessary words

. Avoid inappropriate words

° Avoid synonym strings

. Use verbs, not nouns

° Draft in the present tense

. Avoid the word “shall”: use “must” or “will”

° Use an active over a passive voice

° Use appropriate punctuation

° Use short sentences and simple sentence structure
° Use paragraphs and sub paragraphs

° Use headings

° Always define a term and use it througcillwads
. Observe a strict time sequence. It is easi w where facts are set out in a chronological

order LAW SOCIETY

OF SOUTH AFRICA

Before you draft

° Before you draft heads of argument you must be familiar with the court rules and practice
directives. Failure to comply will have disastrous consequences. Make sure that you keep up with

amendments and updates that appear from time to time.

° Each of our high courts have rules and directives dealing with the following:
4 The requirements for the filing of heads;

When are the parties required to file heads;

The format of heads of argument;

The font size;

Numbering of paragraphs;

When concise heads are required;

When comprehensive heads are required;

N N N N N R

Page limitations;
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4 Chronology documents;
v Lists of authorities;

4 Method of binding.

Why Heads

You have to file heads as a matter of procedure in appeals, motion matters and in all our courts that

enjoy appeal jurisdiction.

Heads of argument are useful for the following:

. Drafting heads is the best way to prepare yourself for argument;
. Drafting heads focuses your mind on the strengths and weaknesses of your case;
. They assist during argument in court;

. They help you to get the judge to listen;

. They act as important reference points for the judge when he is considering judgment.

di>

LAW SOCIETY

OF SOUTH AFRICA
The Different Types

You will encounter drafting heads as follows:

. Written argument in the constitutional court (not heads);
. Concise heads for motion court (short heads);

° Comprehensive heads for motion court;

. Main heads of argument on appeal to the SCA;

. Heads of argument on trial.

The Constitutional Court

In this court you have to file “written argument” not heads of argument. The requirements are:

. Written argument must not exceed 50 pages of typescript, double spaced and in fourteen-point
font;

. You can exceed 50 pages only in exceptional circumstances and with the leave of the Chief
Justice;
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) It must contain a table of contents;

. It must contain a table of authorities, with references to the pages in the document on which

they are cited.

° Here is an example of a table of contents, which must be placed at the beginning of the

document:

Note that in all our provincial divisions as well as the SCA and Constitutional Court, the heads of
argument have to be accompanied by practice notes and concise heads as well as chronology

documents.

The Supreme Court of Appeal

. You must comply with rule 10 of the SCA rules and the directives. Note that there is a page limit
of 40 pages.
. The format is also prescribed in this rule — rule 10 (3):

q )

“Format.—3(a) (i) The heads of argument shall be clear, succinct and without unnecessary elaboration.
(ii) Each point should be numbered and be stated as concisely as the nature of the case allows and must

be followed by a reference to the record or an authority in support of the point.

(b) (i) The heads of argument shall not contain lengthy quotations from the record or authorities.
(ii) The heads of argument must state, in respect of each authority cited, the proposition of law that the
authority states, and if more than one authority is cited for a proposition the reason for citing the

additional authorities must be stated.
(c) References to authorities and the record shall not be general but to specific pages and paragraphs.

(d) (i) The heads of argument of the appellant shall be accompanied by a chronology table, duly cross-
referenced, without argument.

(i) If the respondent disputes the correctness of the chronology table in a material respect, the
respondent’s heads of argument shall be accompanied by the respondent’s version of the chronology

table.
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(e) (i) The heads of argument shall be accompanied by a list of the authorities to be quoted in support of
the argument and shall indicate with an asterisk the authorities to which particular reference will be
made during the course of argument.

(i) If any such authority is not readily available, copies of the text relied upon shall accompany the heads
of argument in a separate volume.

(iii) The heads of argument shall define the form of order sought from the Court.

(f) A photocopy, or a printout from an electronic database, of those provisions of any statute, regulation,

rule, ordinance or by-law directly at issue, shall accompany the heads of argument in a separate volume.

(g) The heads of argument of any appellant or respondent shall not exceed 40 pages, unless a judge, on
request, otherwise orders.

(4) Form.—(a) The heads of argument shall be clearly typed on stout A4 standard paper in double-
spacing in black record ink, on one side of the paper only.

(b) All annexures to the heads of argument shall be bound separately.

(c) Heads of argument and annexures thereto shall be bound with plastic comb binders and card covers,

white for the appellant and blue for the respondent.”

On Appeal

Make certain that you comply with the rules and directives. The provincial and local divisions have rules

and directives regarding civil and criminal appeals.

On Motion

_In Gauteng and in some of the other provinces, there is a requirement for the filing of “Concise Heads of

Argument”. Here you have to state the following:

° The issues that fall for determination;
° Your contentions in respect of those issues;
. The authorities relied upon.

In Gauteng you are also expected to file, with your concise heads, a chronology document.

It is now the practice that at the hearing of the opposed motion, full or comprehensive heads are handed

up.
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On trial

There is no procedural requirement that heads must be filed in a trial. However, and especially in a
lengthy and complex trial, heads of argument are essential. In some cases, the presiding judge will

request that heads be presented and will even give you time to prepare.

Ideally, you should prepare heads before the trial and you should run the trial accordingly.

Argument

You are expected to draft and present heads of argument. Let us consider what this means and what are

the requirements.

“argument” means — reason advanced, for or against; methodical reasoning

Heads of argument require methodical reasoning; this is what our courts expect. Heads of argument
certainly do not mean that you present large chunks of quotations from the evidence and from

authorities. This is not helpful and is actively discouraged by our courts.

This is what Harms JA said about “Heads of Argument”:

“The SCA rule requires the lodging of ‘main heads of argument’. There is a clear distinction between
‘heads of argument’ and written argument — the rules do not require or permit the latter. The operative
words are ‘main’, ‘heads’ and ‘argument’:

‘main’ refers to the most important part of the argument;

‘heads’ means ‘points’, not a dissertation; and

‘argument’ involves a process of reasoning that must be set out in the heads.

In addition, and to emphasise the point, the rule requires the heads of argument to
be clear, succinct, and without unnecessary elaboration.”

See the full text of Harms JA’s article in the annexure.

Argument is:

Justifying your position with reference to the facts and the law
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What is stated by Harms JA has been adopted in all of our courts with appeal jurisdiction.
Here are three decisions that are helpful:

CATERHAM CAR SALES & COACHWORKS LTD v BIRKIN CARS (PTY) LTD AND ANOTHER 1998 (3) SA 938

SCA
ENSIGN-BICKFORD (SOUTH AFRICA) (PTY) LTD AND OTHERS v AECI EXPLOSIVES AND CHEMICALS LTD

1999 (1) SA 70 (SCA)

VAN AARDT v GALWAY 2012 (2) SA 312 (SCA)

In the Caterham case the SCA said as follows:

“There also appears to be a misconception about the function and form of heads of argument. The Rules
of this Court require the filing of main heads of argument. The operative words are 'main’, 'heads' and
‘argument’. 'Main' refers to the most important part of the argument. 'Heads' means ‘points’', not a
dissertation. Lastly, '‘argument' involves a process of reasoning which must be set out in the heads. A recital
of the facts and quotations from authorities d nom;)u to argument. By way of a reminder | wish to

quote from Van der Westhuizen NO v United Demo Front1989 (2) SA 242 (A) at 252B--G:

'There is a growing tendency in this Cou]y‘Aan@ @2§poloty quotations from the evidence, from
the Court a quo's judgment and from tRe'authBritiés 3n Which thef rely, in their heads of argument. |
have no doubt that these quotations are intended for the convenience of the Court but they seldom serve
that purpose and usually only add to the Court's burden. What is more important is the effect which this
practice has on the costs in civil cases. . . . Superfluous matter should therefore be omitted and, although
all quotations can obviously not be eliminated, they should be kept within reasonable bounds. Counsel
will be well advised to bear in mind that Rule 8 of the Rules of this Court requires no more that the main
heads of argument. . . . The heads abound with unnecessary quotations from the record and from the
authorities. They reveal, moreover, another disturbing feature which is that the typing on many pages
does not cover the full page. . . . Had the heads been properly drawn and typed | do not think more than
20 pages would have been required. The costs cannot be permitted to be increased in this manner and an
order will therefore be made to ensure that the respondent does not become liable for more than what
was reasonably necessary.'

[38] Practitioners should note that a failure to give proper attention to the requirements of the practice

note and the heads might result in the disallowance of part of their fees.”
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In the Ensign judgement, the SCA had this to say:

“This Court had recently had occasion to comment on the function and form of heads of argument.
See Caterham Car Sales & Coachworks Ltd v Birkin Cars (Pty) Ltd and Another1998 (3) SA 938 (SCA) at 955B-
-F. The defendants' heads in this appeal cover 115 pages. The first 55 pages consist of a dissertation on the
defences raised, the law, and a review of the evidence of witnesses. None of this is related to any specific
argument or contention to be made. As far as the only point upon which the appeal has succeeded is
concerned there is, in this part of the heads, a reference to an authority and a two-line observation that
the law on obviousness is trite and need not be repeated. In the remainder of the heads five pages are
devoted to this topic. These pages consist of a quotation from the document put to the witnesses (to which
I have referred) and another A memorandum, and of summaries of what other witnesses have said. No
process of reasoning is set out. | give this only as an example. The same may be said quite generally about
the heads.

The heads of the plaintiff also consist of lengthy quotations and a recital of facts which in themselves are
of no great assistance - again with little mention of any process of reasoning directed to submissions to be

made. Attention is again directed to para [38] in the Caterham judgment.

Compliance with rule 10 of the SCA rules is tai@ll[%nd will be enforced. In this regard see:

BONUGLI AND ANOTHER v STANDARDIBANKAYF SOOMATAKE YD 2012 (5) SA 202 (SCA)
OF SOUTH AFRICA

The court pointed out as follows:

“Before concluding, there is one other aspect that requires mention. Rule 10A(a)(ix) of the rules of this court
requires of counsel to indicate which portions of the record are in their opinion necessary for
the E determination of the appeal. The rationale for this rule is twofold. First the number of appeals that
may be enrolled for hearing during any given court term is determined by the length of the record and the
amount of reading that the members of the court will have to do in order to prepare for the upcoming term.
Second, the object of the rule is to direct the attention of the judges of this court in their preparation to
what counsel deem necessary for the determination of the appeal. It goes without saying that the less
material there is to read the more appeals will be enrolled for hearing. The obvious advantage to litigants
is self-evident. This rule serves the public interest in that it promotes expeditious disposal of appeals in this
court, both in securing that a date can be allocated for hearings and in facilitating the judicial task of
preparation. This laudable objective is not served and indeed is undermined if counsel only pays lip service

to the provisions of this rule.
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[34] In this case both counsel indicated in their practice notes, inter alia, that the entire record was
necessary for the determination of the appeal supposedly in compliance with the rule. But in court counsel
for the appellants informed us that for purpose of the appeal it was only necessary to have regard to the
evidence of Mrs Leukis, who testified on behalf of the respondent. When the members of the court enquired
why, in that case, we were told that it was necessary to read the entire record comprising 2190 pages, if it

were thought that only the evidence of the one witness was necessary, all he could do was to tender an

apology.

[35] This court has on various occasions explained the object of this rule, which is, as we have said, twofold.
First, it enables the President in settling the roll to estimate how much reading matter is to be allocated to
a particular judge and second, to assist judges in preparing the appeal without wasting time and energy in
reading irrelevant matter. This court has also on various occasions in the past expressed its utmost
displeasure at the frequency with which this particular rule is often flouted. In some cases it has warned
that failure to comply with the spirit of the rules and practice notes may lead to an adverse costs
order, whereas in others it has made punitive costs orders. In this appeal counsel were agreed that
approximately 90% of the material incorporat@ll%@a/ record was not necessary to determine this
appeal.” —
LAW SOCIETY
The Ensign and Caterham decisions are@pplicaBI&if the Righftddrfin Gauteng regarding the filing of heads

of argument in appeals. See practice directives chapter 7.

Drafting your heads

Note that the judge wants the benefit of your reasoning. How did you arrive at that point? How did you

draw that conclusion of fact? What evidence supports your submission?

The three stages

Your approach to drafting heads involves three broad stages of preparation:
° What is the context of your case? Contextualise the matter; is it civil or criminal. Is it contract or
delict? This will help you focus on the correct legal framework.
. Carry out an analysis of the issues and the evidence;

° Have a plan on how to present your argument.
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Before putting pen to paper, here is an analysis that works:

Analyse the issues:
v Identify the factual issues — that is those disputes of fact which are not agreed by your
opponent and which must be proved in law for a successful outcome;
v Identify the legal issues by applying the facts to the legal framework;
v Identify a potential “theory” of the case; and

v Identify the gaps and ambiguities in the facts.

Analyse the evidence:
v What are the undisputed facts;
v What is the dispute;
v What are the facts that support my version of the disputed facts;
v" Analyse the strengths and weaknesses in your case and that of your opponent;
v

Establish “proof of your facts” — so the facts are justified by evidence.

Fact means “proof to the satisfaction of the co@l“@meet this standard with the available

evidence?

LAW SOCIETY

Before dealing with how one prepares Reads ot éjrguneﬁt,FitRié Sofivenient to set out what | consider to

be a general layout that works.

Here is a suggested method:

Start with a short introduction; this must be no more than 10 lines.

Then give a short statement of the issues that require adjudication;

Then state what you want the court to find in respect of each of the issues;

Thereafter set out a short statement of the main points you will rely on;

Then take each of your points and present full argument point by point with reference to the
facts and the law.

Conclude with the relief that you want.

Remember Context before detail
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On trial

Let us first look at what you have to do when drafting heads for a trial.

There are no rules that require you to present heads of argument in a trial. But a good lawyer always
does. Your heads will assist you to persuade the judge to find in your favour. The judge will be
encouraged to listen to your closing argument and not to spend energy on writing down your main
points. Remember that at the end of your argument your heads will remain as a record of your argument
that the judge will refer to later when the decision is being made.

A trial is a living historical event that recreates the incident which is the subject of the litigation with the
best evidence available. Each case therefore turns on its special circumstances, and the primacy of the
facts is the key feature.

Get the facts right and the law will look after itself.

Judge Rolff Hammerton

di>

LAW SOCIETY
Let us look at the steps you need to tal fn dr&ttthg yburafgtimertt:

Help the judge to formulate reasons for the finding you want the judge to make.

. Firstly you must understand your client’s main objective or goals. Then you must identify what
the issue/s are that require a trial. Note that under case management, these aspects will be

defined before you enter the court.

. Be ready to deal with the issues separately. The argument must logically progress from one issue
to the next.
. Now identify the relevant factual material. Where is the evidence that supports my client’s

version of the facts? You can achieve this by carrying out a fact analysis before you go to court.

. Then identify the helpful and supportive legal material. Be prepared to show how the legal
principles assist your case. Note that there is no point in making legal submissions that are not
supported by the facts of your case. Always start your legal research by looking at the most
recent decided cases of the highest court. If you find a decision that is on point and it is a recent

decision of the highest court; you do not need to make reference to other cases.
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. Look at your opponent’s case and identify his goals and the facts that support his version. Now
ask; what is the answer to my opponent’s case? Again, a good fact analysis is required. How can |

distinguish the cases relied on by my opponent?

. Now you can prepare your first draft. This will be adapted and improved before handing it to the
trial judge. The first draft will take shape at the point where you are preparing for trial. Your
heads will first look like trial notes, but will then evolve into heads of argument.

. When you address the court on findings of fact, this is what is required:

v Identify only witness whose evidence are relevant, and on the probabilities supports your
client’s version of the facts.

v' Take each witness and show why the evidence is credible and/or reliable.

v' Be able to show that in all the circumstances of the case, your witness’s version is the most
probable and therefore most persuasive.

v' With reference to the totality of the evidence, show that you were able to provide proof to
the satisfaction of the court of all the factual elements that you had to prove in discharging

your onus.
v" Remember to show that all the uan?s support your case.
v State why your opponent’s witnessé e discredited or not believed by the judge.

v’ This is your opportunity tonﬁwmsﬁdo[rEWat the evidence, comment.

OF SOUTH AFRICA
Judges adopt the approach of first seeking out agreed facts as an anchor or base from which to build a
picture of what they can safely find is the more likely to have happened when forced to choose between
conflicting events.

. Your heads must include a discussion of the relief you want. In appropriate cases it is helpful to

prepare a draft order.

° Where you refer to authorities, prepare a list of authorities and attach it to your heads. If you
use authorities that are not easily accessible, attach a copy. It is a good habit to provide the

judge with a bundle of authorities.

What the Judge has to do

The reasoning and conclusion must be practical, suit the facts as found, and provide an effective,
workable remedy to the winner. Your task is to assist the judge to do just this.
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What you have to do

Your job is to come up with an effective, practical and workable decision. Help the judge to decide. Make
it easy. Come up with a remedy the judge can easily give. Complicate the matter and you lose the judge
somewhere along the way.

On Appeal
“The purpose of heads of argument is to convince the court of appeal that the court below has either

erred or was correct. This means that the judgment below has to be addressed.

Too often counsel simply ignores that judgment and reargues the case, quite regularly by recycling the
heads used in the trial court. This approach is not only disrespectful towards the court of first instance — it
is also unhelpful and misses the point that appeals are not re-hearings.” Harms JA

Here we deal with appeals and not reviews. There is a substantial difference. With reviews we are not

dealing with the correctness of the judges findings but with how the judge arrived at the findings.

Before you start drafting, apply your mind to t@ Rg:

° The test on appeal; I_IIﬁ

o The terms of the order grantin{lelg\w @@CIETY

. Whether the appeal is directed’at fir?d%é"s bffack &rffalw-o? both;

. The approach of the court to appeals against findings of fact; and

. Are you familiar with the rules and directives regarding heads of argument and the provision of

practice notes?

Preparing your heads involves the following:

. Apply your mind to the grounds of appeal. Remember that you do not have to address all the

grounds. Only the ones that will be decisive of the whole appeal;

. Carry out a comprehensive fact analysis using the record of the case as your sole basis for

establishing the facts.

. Now identify the issues as they appear in the record.
. Identify the evidence in respect of each issue.
. Make an assessment of the credibility and/or reliability of the evidence in respect of each issue.

Now ask if the required standard of proof was met.
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. Then apply your mind as to where the court a quo was wrong or may be supported, if you are for

the respondent.
° How did the court a quo deal with the application of the law?

. Finally carry out an examination of the judgment to determine in what respects the judgment

was wrong (or can be supported)

° You are now ready to construct your argument to support your contentions.

The Test

The test on appeal is important. The test is whether the judgment appealed against is wrong; the court
will not reverse the judgment if it merely has a reasonable doubt about the correctness of the decision. It
must be satisfied that the judge was wrong. Thus, the appellant’s heads must explain why the judgment

is wrong. The respondent’s heads will support the decision.

The test on an appeal on facts is set out in the following case:

REX v DHLUMAYO AND ANOTHER 1948 (2) SA 6;;1!! [>

The court set out the following: LAW SOCIETY

The principles which should guide an apgellgte codrtHn anfappealiourely upon fact are as follows:
(1) An appellant is entitled as of right to a re-hearing, but with the limitations imposed by these

principles; this right is a matter of law and must not be made illusory.

(2) Those principles are in the main matters of common sense, flexible and such as not to hamper the

appellate court in doing justice in the particular case before it.

(3) The trial Judge has advantages - which the appellate court cannot have - in seeing and hearing the
witnesses and in being steeped in the atmosphere of the trial. Not only has he had the opportunity of
observing their demeanour, but also their appearance and whole personality. This should never be

overlooked.

(4) Consequently, the appellate court is very reluctant to upset the findings of the trial Judge.
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(5) The mere fact that the trial Judge has not commented on the demeanour of the witnesses can hardly

ever place the appeal court in as good a position as he was.

(6) Even in drawing inferences the trial Judge may be in a better position than the appellate court, in that
he may be more able to estimate what is probable or improbable in relation to the particular people

whom he has observed at the trial.

(7) Sometimes, however, the appellate court may be in as good a position as the trial Judge to draw
inferences, where they are either drawn from admitted facts or from the facts as found by him.
(8) Where there has been no misdirection on fact by the trial Judge, the presumption is that his conclusion

is correct; the appellate court will only reverse it where it is convinced that it is wrong.

(9) In such a case, if the appellate court is merely left in doubt as to the correctness of the conclusion,

then it will uphold it.

(10) There may be misdirection on fact by the tffial re the reasons are either on their face

unsatisfactory or where the record shows them to h; there may be such a misdirection also where,

though the reasons as far as they go arhﬂWctSO@EEﬁfnY’) have overlooked other facts or

probabilities. OF SOUTH AFRICA

(11) The appellate court is then at large to disregard his findings on fact, even though based on
credibility, in whole or in part according to the nature of the misdirection and the circumstances of the

particular case, and so come to its own conclusion on the matter.

(12) An appellate court should not seek anxiously to discover reasons adverse to the conclusions of the
trial Judge. No judgment can ever be perfect and all-embracing, and it does not necessarily follow that,

because something has not been mentioned, therefore it has not been considered.

(13) Where the appellate court is constrained to decide the case purely on the record, the question

of onus becomes all-important, whether in a civil or criminal case.

(14) Subject to the difference as to onus, the same general principles will guide an appellate court both in

civil and criminal cases.
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(15) In order to succeed, the appellant has not to satisfy an appellate court that there has been 'some

miscarriage of justice or violation of some principle of law or procedure’.

(16) The English practice in regard to 'concurrent findings of fact by two courts' has no application in

South Africa.

Per SCHREINER, J.A.: Ordinarily the appellant in a criminal appeal has to satisfy the appellate court that
the verdict was wrong, at least to the extent that the trial court should have had a reasonable doubt as to
his guilt. Where, however, the judgment appealed from is shown to be seriously unsatisfactory the
appellate court may consider that proper advantage has not been taken of the favourable opportunities
presented by seeing and hearing the witnesses, and may then, without being actually satisfied that the

verdict was wrong, be convinced that the appeal ought to be allowed.

The above principles are well established and you must consider them when you draft, this is for both

civil and criminal appeals. (ll [)

The heads of argument should containhmr&@@*bﬁqﬁqﬁ on the issues of fact and law

opened up by the notice of appeal. Issie$ of fattandisstie’s Bf'Iswiwill be dealt with differently by the

court on appeal. You should similarly deal with them differently. (Marnewick)

Making Submissions of Fact

Marnewick points out that submissions of fact be made in a stepped process as follows:

Step 1: Specify the challenged finding and locate it in the judgment, giving reference to the volume
and page numbers.

Step 2: Indicate, in the form of a submission, the basis for the challenge;

Step3: Summarise the relevant evidence in support of the submission, giving the name of the witness
or document — give references to the record;

Step 4: Specify the nature of any misdirection or any principle that was applied incorrectly and deal
with it as a submission of law but link it to the evidence;

Step 5: Summarise the relevant evidence (giving references to the record) in support of the general
submission that the ultimate conclusion of the court a quo was wrong.
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Making Submissions of Law

Marnewick similarly recommends the following steps in making submissions of law;

Step 1: Specify the challenged ruling or finding and locate it in the judgment. Give the reference to

the volume, page and line numbers.

Step 2: Indicate, in the form of a submission, what ruling or finding should have been made instead;

Step 3: Formulate the propositions upon which the submission is made;

Step 4: Identify the authorities relied upon in support of each submission, giving full reference
details.

Final Draft

After you draft your heads, check and re-check it. It is recommended that after you carried out your final
check, leave it alone for a day or two. Then read it again. Make sure you check for accuracy regarding

references to the record and authorities.

In this module we assist you with how to draftgll [wQs.

LAW SOCIETY

Basic technique
OF SOUTH AFRICA

Before you put pen to paper, we remind you of the following:

Step 1: You must have first mastered the facts of your case. Here you should have carried out a fact

analysis.

Step 2: Refer to facts that are relevant to the dispute. Discard everything else. Do not include factual

material that will not assist the judge in determining the dispute.

Step 3: You must have researched the law, in particular, did you read the most recent decisions of the

highest courts on the subject. Remember that the cases you rely on must not be distinguished on

the facts.

Step 4: You must identify the issue/s between the parties. You must be able to define this with

precision. If you come across as vague and uncertain about the issues, it will not be persuasive.

Step 5: Check if you are familiar with the rules and practice directives of the court; see to it that you

comply.

Step 6: Remember the following basic tips:
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Keep it clear
Keep it short (there will be page limitations)

Keep it relevant to the issue/s

AR N NEEN

Show reasoned submissions

Step 7: Remember to avoid inserting lengthy quotations from cases and other authority. You must
equally avoid making lengthy recitals of the facts or evidence. This is not argument and amounts
to no assistance to the court. You will be penalised for copying and pasting from judgements and

other authorities. Just state the point, in your own words.

Step 8: Your heads must demonstrate a process of reasoning. A mere review of the law and the evidence
is not argument. You must show your ability to justify your position with reference to the facts
and the law. There must be a demonstrable application of logic on your part. Make certain that

you do not come across as confused. Judges are interested in your own reasoning.

Back to the Judge

The judge has to decide what happened, to piece together the story, and attempt, on the basis of all the
available evidence produced in court, to reach soilj[fyal conclusion.

a) The judge starts with an overal]_uAWa&@@lI\E’rFe\,ant law involved. This is a reference to
general principles. OF SOUTH AFRICA

b) An analysis is made of the particular facts. The relevant facts are identified in some detail.
c) The judge then asks himself what, in the light of overall principles, is the question which these
facts require the judge to do.
Your heads of argument must assist the judge to do this.

Note that your submissions must not be hard to read and difficult to understand

Dealing with your opponent’s argument

You must deal with your opponent’s main points. You have to say why the court cannot accept them.

This is what you do:

Step One: Identify your opponent’s main points; write this down using numbered paragraphs. One

point per paragraph.

Step Two: Identify your opponent’s strongest point, write this down. Note that if you can dispose of

the strongest point you may not have to deal with all their points.
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Step Three: Take each point, say what the point is, and say why the court cannot accept it. Do this
with reference to the evidence (findings of fact) and the law. Be brief do not dwell on

this. Instead emphasize your own strengths.

Step Four: In respect of each of your opponent’s points, say what the consequence must be if the

court is against it.

The Rough Draft

Here we assist you with how to produce a rough draft. Once you have a first draft, it becomes easier to

refine to the point where you can sign it off.

This is a useful process:
. Begin by opening a file and writing down what you say are the issue/s before court. Note that if
you identify a single issue capable of being resolutive of the whole matter; then make a note of

this and place an emphasis on it. Save this file. (File one) you will open up to ten separate files. In

each file write your points and submissi&l‘lﬁate paragraphs.

. When you begin, you will first carry out yo&™@Wwn review of the facts. We told you that you are

not to present lengthy recitals IthS@QCIIEDTthhe following:

OF SQUTH AFR A .
v" Those facts that support your cﬁenth version o%‘ 'ﬁwe disputed facts.

v Prepare a chronology of these facts (write this down in a file and save it; you will have to
file this with your heads). (File two)

4 Now select those facts or evidence that is strictly relevant to the issue/s. Open a file and
write this down and save it. Remember to present your facts in a chronological sequence.
(File three)

v Evaluate your facts by testing them as follows:

= Are these facts relevant to the issue/s;

= Are these facts admissible in its form? Were these facts presented by credible
witnesses?

. Do these facts amount to a version that is probable; is this version likely to have

happened bearing in mind the circumstances of this case.

If the answer to any one of these tests is “no”; leave it out of your heads.
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. The next step is to write or present your facts in the form of a submission to enable the judge to
make a finding of fact in your favour. Again, open another file and start writing. Identify the facts
and write down why this advances your case. Explain why the court should accept your version

and reject that of your opponent. There must be a process of reasoning. Save this file. (file four)

. Remember to emphasize those facts that support your version of what actually happened.

We now turn to the law. By now you completed your research and are ready to present your
submissions. This is what you look for:

. When you select a case (judgement) satisfy yourself that it cannot be distinguished on the facts,

thereby rendering it of no use to you. You must prefer to rely on cases binding on the court.

° Before you decide to use a case first check the annotations to check the recent history of the

judgement. Obviously if the judgement was set aside by a higher court, it is of no use to you.

. Remember, all you need is one binding decision of the highest court (Constitutional Court,
Supreme Court of Appeal, Full Bench of a pcial or Local Division).
. Now open another file. Here take each ju nt you want to rely on and write down, in your

own words, what the legal pOiTiKW]OSICj@mY case with reference to the facts of

your case. Refrain from copying and. nasting chunks;of the law report. Make a note like this for
each case you have. Save this file. (File five)

. If you refer to other authorities, such as text books, journals etc, do the same thing. Open a file
and write down, in your own words, the point you want to make. Refrain from copying and

pasting.

° Having carried out factual and legal research; apply your mind to the issues as identified by you.
Now open a file and here write down, in respect of each issue, how you want the court to

determine or decide it. Save this file. (File six)

. Next take each issue in turn and write down the main points you rely on. Here make reference to

the facts and the law. Here make reference to the evidence and where to locate it. (file seven)

. The last step here is for you to consider the remedy you require. What should the court order

look like from your client’s perspective. Write this down and save it (File eight).
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° You should now have saved a total of eight files. Now copy and paste your files on a new

document in the following order:

° File one; File six; File three; File four; File five and File eight.

You now have your first rough draft.

Refine the Rough Draft

Before doing any further work on the draft, you have to clean it up; consider this:
. Begin by numbering all the paragraph:s.
. Correct the font size (12-point font is preferred) and use double spacing.

. Split up the paragraphs using headings; e.g. “The Issues”; “The Courts Determination”;

“Plaintiff’s Main Points”.

. Remember to keep an eye on the nurrﬁ geQyou have. If you are writing heads for the SCA
or in the High Court, there will be page li jons. In any event, you are not to present lengthy

heads; they just do not work. LAW SOCIETY

o You are now ready to work on@he dbaft towardS\affikdl ddcument.

Towards a Final Document

Your heads should have a layout that covers the following:

° Start with a short introduction; this must be no more than 10 lines.

. Give a short statement of the factual background.

. Then give a short statement of the issues that require adjudication;

. Then state what you want the court to find in respect of each of the issues;

. Thereafter set out a short statement of the main points you will rely on;

. Then take each of your points and present full argument point by point with reference to the

facts and the law.

. Conclude with the relief that you want.
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Drafting the Relevant Paragraphs

Below we assist you to draft your paragraphs under the layout stated above.

The Introduction

This must be short — no more than 10 lines. The purpose is to merely set out the nature of the

matter.

“This is an action for damages arising out of medical negligence. Both merits and quantum are in

dispute”.
Or

“Plaintiff claims damages arising out of breach of contract. The parties agreed to separate

merits and quantum. This matter proceeds ellitbof the question of breach only”.

Do not be tempted to say too muchfi&nggﬁ'Wup repeating it in the paragraphs

that follow. OF SOUTH AFRICA

Factual Background

Here tell the judge what happened according to your client’s version. What gave rise to a

dispute or how the dispute came about. You are not expected to give details of the evidence.

“The parties entered into a written contract in terms of which Plaintiff sold to Defendant a
quantity of spare parts for a plant producing bottled beverages. Plaintiff agreed to sell spare
parts as specified for by Defendant. The parties agreed a purchase price and delivery dates. It is

not disputed that the parties entered into a contract.

Plaintiff duly delivered the parts as specified and invoiced the Defendant for an amount of
R500 000. Payment was due within 30 days of delivery. Notwithstanding delivery and

acceptance of delivery by Defendant, the latter failed to pay the invoiced amount.
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Defendant claims that the parts were defective, alternatively, not to specification, further

alternatively, not fit for purpose. All of which allegations are denied by Plaintiff.”

The purpose of this paragraph is to give the judge an indication of the nature of the matter and

the scope of the dispute.

The Issues

. Before you draft this paragraph, you must be certain in your own mind as to what the issues
are. Write this out as a rough draft first, then go over the draft carefully whilst concentrating on

the accuracy of what you stated.

. This is crucial and you have to get this right. You have to state the issues in clear and
unambiguous terms. It is a good idea to consult with your opponent and have a common

understanding of exactly what the issue/s are for determination by the judge.

. Avoid dealing with this by referring tc(ll¥ affldaV|ts that have been filed. They are
usually unhelpful.

° If this is for a trial that was precéﬁ\/\é\{)cage)mcalage’rm% the parties would have agreed on
the issues with the assistance of the judge. The issues will be stated in the pre-trial minutes; all
you have to do is work out which of the agreed issues still remain in issue and this will be the

issue for determination by the judge.

. Often you may recognise four different issues. Ask yourself: is there one issue which, if
determined, will dispose of the whole matter. Judges appreciate it if you tell them to deal with

this issue first as it might not be necessary to deal with the other three.

o In stating the issues, present each issue, in order of importance, in separate numbered
paragraphs. Do not cluster them in one paragraph. You can refer to them as “First issue”;

“Second issue “etc.

. Here indicate where there is a dispute of fact by stating exactly what the dispute entails.
. Where there is a dispute of law; then state exactly what the dispute is.
. Here it is useful to stop and ask: what is my client’s goal; what does client want from this case?

How can | achieve it?
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The Desired Outcome

Here take each issue mentioned in the above paragraph and tell the judge how you expect the
matter to be adjudicated. You will tell the judge the outcome that you want. Identify precisely

what the court is being asked to do.

“In respect of the first issue, we submit that the defendant was in breach of paragraph 15 of the
agreement.”

“In respect of the second issue the court must find that the parts supplied were according to the
specifications provided by defendant.”

Say why your side must succeed.

Then set out the legal framework entitling the judge to do so.

The Main Points m

. Here, in separate numbered pLaAyM §%MMO|MS you rely on to support the

OF SOULH AFRICA
outcomes stated in the previous paragrap

o Here you are only to state the main points without presenting any arguments. The purpose is to

tell the judge, before you present the argument, what your main points are.

. Present your points in the order of the issues as you stated them above.
. The points you make may relate to a finding of fact or law or both.
. Here you set out the most important points you rely on; without elaborating. Each point must

be stated in a separate numbered paragraph.

. In dealing with a point of law; you can state the main cases you will rely on.
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The Argument

° Note that what you write in this part must demonstrate a process of reasoning.

. Here go back to the rough draft and incorporate what you saved from your research into the

facts and the law.

. It is recommended that you begin with the facts. You will be looking at the rough draft, in
particular files three and four. Now begin the process of arranging these facts according to the
issues and how they support your version of what happened. Do not quote or repeat long
excerpts from the evidence. State the facts you rely on and give a reference to the evidence so
the judge knows where to locate the evidence. Note that in a trial or application the Judge
carries out a fact-finding function; it is your function to persuade the judge to make the findings

of fact you want or which prove your case.

. You are reminded that, for a judge to make a finding of fact, there must be proof to the

satisfaction of the court.

. First identify the material facts you have to prove in order to succeed. Then identify the
evidence required to provide proof of 5
. There must be a process of reasoning; here=eensider this:

v' Why is this fact relevanl‘aﬂWwS@@I ETY

How does it assist the jL?dgFe to Pe¥olvE the éigpluge/}n your favour;
What finding of fact can the court make;
Why should the judge accept this fact as true; and

What finding of fact can the judge make if this fact/s is accepted.

AN N N RN

How do these facts provide proof to the satisfaction of the court in respect of a factual
issue?

v' We remind you that any version of the facts which is implausible or not likely to have
happened or is against the probabilities bearing in mind the circumstances of the case, will
not be persuasive and you will lose the case. A version cannot be true if it is improbable or
not likely to have happened.

v" Here deal with the inference of fact you want the court to make.

. It is recommended that you should attach a chronology document to your heads which set out
all the material facts in a sequence. Judges find this to be helpful; note that chronology

documents are a requirement in the SCA, Constitutional Court and in some of our High Courts.
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The Witnesses

When you address the court on findings of fact, it is essential to refer to the witnesses. Here set

out the following:

The Law

Identify only witness whose evidence are relevant, and on the probabilities supports your

client’s version of the facts.
Take each witness and show why the evidence is credible and/or reliable.

Be able to show that in all the circumstances of the case, your witness’s version is the most

probable and therefore most persuasive. Who do you believe?

With reference to the totality of the evidence, show that you were able to provide proof to the
satisfaction of the court of all the factual elements that you had to prove in discharging your

onus.

Remember to show that all the undisputed facts support your version of the disputed facts.

Go to your draft and the paraﬁMUsijeﬁrﬁ_ileﬂve. Your immediate task is to put
€ e facts
H AF

these cases into context with réference to t of %our case.
OF SOUT RICA

Begin by finding the legal principles that apply to your facts. You have to state that principle
with reference to your facts. (This explains why you cannot support a legal submission with

cases that can be distinguished on the facts.)

You begin by establishing the legal requirements of your claim. Then find the facts, in your

version, that support each of those legal requirements.

Note that the legal submissions you make must be relevant to an issue before the court and

must be supported by the facts of your case.

When you refer to a case: state the proposition of law in the judgement. Do so in your own
words; avoid copying and pasting from the law report. Then identify the parts of the judgement
that support this proposition of law. Note that copying and pasting from authorities is forbidden
in the SCA and Constitutional Court. Make the point in your own words and give a reference to
the case. If you must quote, then it must be a classic statement (you cannot be expected to put

this in your own words) and keep it short.
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. A useful technique is as follows:
4 Work out the legal principle you want to use;
4 Then state the principle in a user-friendly, easy to understand, manner;
4 You do this by breaking the principle, or ratio, into short (two lines maximum)

statements of law.

You must number this as follows:

E.g.: In Smith v Jones 2010 vol 1 SA 235 SCA the court found as follows:

a) In an enrichment action the elements of the cause of action are:

i)

1)

n)

iv)

b) In order to succeed the plaintiff must allege and prove there was impoverishment;

c¢) Plaintiff must quantify the extent of the i erishment and the quantum of Defendants
enrichment........ 'IT

b) Defendant must fail as it failed to allege and prove two of the above elements.....

. At this stage you should consi%éﬁ!\/(}ﬁ h§vg)dglﬁ;-[t e following:

OUTH AFRICA
Did you state the elements of your cause of action or defence;
Did you deal with the burden of proof;

Did you deal with the credibility of the witnesses; and

DN N NN

Did you apply the law in relation to your facts?

Your Strengths

. Present the strengths of your case. Do not concentrate only on the other side’s weaknesses.
Adopt a positive approach and concentrate on evidence produced at trial which persuasively
demonstrate that your side must prevail. Do not create the impression that you are emphasising

your opponents’ weaknesses as you have little to say about your own case.

. Argument is a time to assist the judge to solve problems, not to ignore them. It is time to face

the judges concerns and discuss them candidly.
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. Force your opponent to deal with their weaknesses. Pose rhetorical questions challenging your
opponent to explain. You want the other side to argue their weaknesses. Assist the judge to

come to a conclusion. A judge is likely to accept a conclusion if he came to it himself.

Refute your opponent’s case:

. You would have identified the strengths of your opponent’s case. It is a good strategy to refute
them in persuading the judge to accept your case as true. Where you present argument first it is

advisable to anticipate your opponents argument and refute it.

. First look at the facts of your opponent’s case. You are expected to deal with the version of his
witnesses and show why it is improbable and why the court should disbelieve them. You can

achieve this by taking each relevant witness and apply the following technique:

v" Undermine credibility by:

= Showing material contradictions in the evidence;

= Show that the contradictions are unexplained;

= Poor performance unde@ll[&ation;

. Poor demeanoulin éhe witness boxivﬁ'g_igss was evasive; did not answer

guestions and b irrel t)
OF SOUTH AFRICA
] Little or no opportunity to observe (it was dark, it happened too quickly) and give a

reliable account to the judge;

. Bring out any bias;

] Show a motive to lie;

] Lack of corroboration;

] Contradicted by other witnesses and/or external facts not in dispute;
. The version is not supported by admitted documents;

] The version differs from or contradicts the pleaded version;

] Show, where you can, that the witness changed his/her version;

. The version is not probable when tested against the undisputed facts.
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Here it is worth pointing out that often, in a trial, witnesses on both sides are equally impressive and it
may be difficult to undermine credibility based on the above method. What do you do? You have to
show that in all the circumstances of the case, your version is the more probable and therefore must be
accepted and your opponent’s version must be rejected.

. On the facts you must show that the reasonable conclusions of fact your opponent wants to rely
on are not sustained by the evidence presented in court. The court must accept your version of

what actually happened.

. Show on the basis of the undisputed facts why your version is the more likely and therefore
more acceptable. However, be warned, avoid spending too much time on the undisputed facts.

You still have to persuade the judge to accept your version of the disputed facts.

The three factual issues

. Here, after you dealt with the witnesses, you should deal with the following:

v If the judge is focused on the credibility of the witnesses, the issue becomes who do you

believe? You are expected to sh( judge must accept as true, your witnesses’
version.

v . . : :
Where the judge is focuff%wf%@r Eethrvn from the evidence presented, the

issue becomes; what dathe fagtsmeqn? andg | c A

4 If the judge is focused on the burden of proof; the issue becomes; what has been proved?

When you deal with these three issues, you assist the judge in making a finding of fact. You have
to persuade the judge to accept your version of what actually happened and not that of your

opponent.

On the law

. To begin with you must refer to the analysis of the case law you already conducted. Here it is
important to persuade the judge that your application of the law is correct and that your

opponent is misdirected or outright wrong. Deal with your opponent’s cases as follows:

v Take the most important cases relied on by your opponent and do the following:

. Check the annotations to see if the case was set aside by a higher court; check
where the case was not followed; check where the case was applied with

approval and where the case was discussed,;
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] Find the legal principle according to your own reading of the judgement. Now
ask if the other sides interpretation is correct and sustainable; note that lawyers
are notorious for reading a judgement in a way that suits their own cases (they

are often wrong);

] Look at the facts of the judgement and ask the crucial question; can this
judgement be distinguished on the facts? If it can be, then point out that it is of

no use to the judge;

] If the case cannot be distinguished on the facts; apply your mind to how the
judgement supports your case; you do this by identifying the legal principle and

showing that it is supported by the facts of your case.

4 The next step is to remind the judge why the cases you rely on are the most persuasive.
Here, do not present the argument all over again; you cross reference your legal analysis

above.
4 Another effective method is to do the following:

] State the elements or requirements of your opponent’s cause of action or

defence;

. State these requiremegllmually numbered paragraphs;

. Then show thaLcAWe%@IlEThY sides case is lacking in respect of one

or more of thegeprequisaments ang gheeefore your opponent must fail.

A timely Reminder

I"

It is worth reminding you to practice the art of “context before detail”. Remember that you

must first make the point you want to make; then provide the details. Tell the judge upfront

where you intend to go; then take the judge through the details.

E.g. “Plaintiff submits that defendant failed to discharge the burden of proving that Plaintiff
signed the deed of suretyship. This is supported as follows:

a)

b)

c)
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In keeping with the technique of “Context before Detail”: in complex matters where your heads deal
with various points relating to fact and law, present a brief chapter on the lay-out of your heads. This
chapter will be written at the beginning of your heads (but you will draft it after you finish the first draft).
It must be located after your chapters setting out the issues and what you want the court to decide in

respect of each issue.

This paragraph is a road-map telling the judge what to expect in your heads. It should look something like
this:
In the paragraphs that follow, the submissions are made as follows:

. In Part A of our heads we deal with the issue of onus where we show that the defendant failed

to prove that the deceased’s signature was forged;

. In Part B of our heads we analyse the evidence of the experts and point out that Mr Jones was a

credible witness who found that the signature on the will is certainly that of the deceased;

. In Part C we assist the court with reference to some relevant cases, in particular two SCA
decisions which cannot be distinguish&il facts; and
. In Part D we deal with the remedy the ¢ award.

Note that in addition to settinglouMadS‘@;(BlE;FM the judge what your objective is, you

OF SOUTH AFRICA
get the judge thinking according to your strategy already.

A Checklist

It is useful to have a checklist, in finalising your heads, as follows:

. Does your “factual background” tell the judge what gave rise to the dispute;

. Did you set out “the issues” to be determined with clarity and accuracy;

. Did you set out how you want the judge to determine each issue;

. Did you set out, briefly, with reference to the facts and the law, the main points you will rely on;
. Did you take each point and present full argument, point by point;

. In respect of each point check the following:
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v" Did you carry out an analysis of the facts, including the evidence and why the judge must

accept your version as true;
v Did you tell the judge why each of your witnesses’ versions are the most probable;

v" Did you tell the judge what inferences of fact you want the court to draw from the proved

facts; and

v Did you present argument; did you demonstrate your ability to come to reasoned

conclusions; and

v" Did you remember to avoid repeating the evidence and copying and pasting from

authorities?
. Did you present your facts in a chronological sequence and did you prepare a chronology
document to attach to your heads;

° Did you test each of your witnesses as follows:

v" Is the evidence relevant;

v" Is the evidence admissible in its form; and

v |s the version probable in relation G‘Ii[@stances of the case?

. Did you refute your opponent’s case:

v On the facts; and LAW SOCIETY

OF SOUTH AFRICA
v" On the law.

. Did you deal with the remedy you want the court to award? Did you assist the judge in crafting

an appropriate court order?
. Did you check and recheck your work? Did you set out the facts accurately?

. Are you convinced by this? Hand it to a colleague to read and provide comment.

What it should look like

Here is a reminder of what your heads should look like; consider the headings below:

° Introduction

This is a brief statement of the nature of the case.

. Factual Background

A short statement of what led to the dispute, giving the background. Here present only

undisputed facts. Where you refer to a disputed fact, then say so.
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. The Issues
Here set out precisely and briefly what the issues are for determination.
° A roadmap

State the structure of the heads and where each material aspect is dealt with (draft this

paragraph last with reference to your first draft; then insert it here).
. How the Court should decide

Here refer to each issue and tell the court how you want the issue to be decided.
. The Main Points

Here set out, in short separate numbered paragraphs, the main points you will rely on. You are

required to state the points; do not present argument.
. The argument point by point

Here divide your numbered paragraphs according to each main point stated in 6. above. You can
even use each point to provide a heading or sub-heading. Now take each point and justify your

submissions with reference to the facts and the law. Reference the evidence and make
submissions of fact. Assist the judge tz@ll Dﬁg of fact that favours your version of what
actually happened. Also refer to the supp €gal authorities.

° Refute your Opponent LAW SOCIETY

OF SOUTH AFRICQ .
Here you refute your opponent’s case with reference to the evidence and the law.

. Conclusion
The result that you want.
. The Remedy

Here assist the judge with an appropriate remedy. Sometimes, all you want is for your

opponent’s case to be “dismissed with costs”.
° Costs

Where you have to deal with a possible punitive order as to costs; this is where you deal with it.

Ismail Hussain SC
Johannesburg
June 2021
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